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I. INTRODUCTION

The federal reserved water rights doctrine, first recognized by the
U.S. Supreme Court over one hundred years ago,' dictates that when the
federal government reserves land, it retains sufficient water, not previously
appropriated, to achieve the reservation’s primary purposes.” In arid western
states, where water is scarce, state courts must frequently allocate water
rights amongst thousands of parties in “general stream adjudications.” In
these cases, the federal government, through the McCarran Amendment,
has waived sovereign immunity and consented to being joined as a party.*
State courts have issued diverse opinions, but generally tend to construe
federal reservations’ purposes very narrowly, often rejecting the federal
government’s claims.’ This constrictive reading, combined with the scarcity
of water resources, especially in western states, has prompted the Depart-
ment of Defense (DoD) to develop a policy to protect water rights necessary
to achieve its military mission.® This paper will examine the history of the
federal reserved water rights doctrine, its application in state courts, and the
DoD’s efforts to protect water rights.’

II. JubiciaL REcoGNITION OF THE FEDERAL RESERVED WATER
RigHTS DOCTRINE

In 1908, the Supreme Court first recognized the federal reserved
water rights doctrine.® In Winters v. United States, Congress had set aside
a large land area in 1874 for several Indian tribes.” However, in 1888, the
tribes agreed to transfer the land back to the United States, except for a
small tract which became known as the Fort Belknap Indian Reservation.'

' Winters v. United States, 207 U.S. 564, 576 (1908).
2 United States v. New Mexico, 438 U.S. 699, 700 (1978).
3 See infra Part 111

4 Act of July 10, 1952, Pub. L. No. 945, 66 Stat. 560 (current version at 42 U.S.C. § 666
(2012)).

5 See infra Part 111

¢ Memorandum from John Conger, Acting Deputy Under Sec’y of Def. for Installations
and Env’t to the Assistant Sec’ys of the Army, Navy, and Air Force for Installations and
Env’t (May 23, 2014) (on file with the author).

7 See infra Parts I[I-1V.

§ Winters v. United States, 207 U.S. 564, 576 (1908).
o Id. at 567.

10 Id. at 568.
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In 1889, the United States constructed houses and other buildings on the
reservation and diverted 1,000 inches of water from the Milk River for the
Indians’ domestic and irrigation needs." Prior to the United States or the
Indians diverting any water, except for 250 inches pumped by a small water
plant, non-Indians settled upstream along the Milk River."> They established
homesteads following all applicable federal and state laws.'* In July 1898,
the Fort Belknap Indians diverted 10,000 inches of water to irrigate 30,000
acres of cropland.* In 1900, in compliance with federal and state laws, the
non-Indian settlers built dams and reservoirs and diverted 5,000 inches of
water from the Milk River.” This left the Indians with insufficient water to
support their agricultural needs.'® Consequently, the United States sought
to enjoin the settlers from diverting water from the Milk River."” The Court
found there was an implied reservation of the water from the Milk River for
irrigation purposes in the 1888 agreement, which established the Fort Belknap
Indian Reservation.'® The Court looked to the purpose of the agreement and
reasoned that Congress could not have intended to take away the large tract
of arid land the Indians had used to maintain a nomadic lifestyle only to
leave them with a small tract of arid land that required water if a civilized
community were to be established."

In 1955, the Supreme Court hinted the reserved water rights doctrine
may also apply to non-Indian lands.*® In Federal Power Commission v.
Oregon (commonly referred to as the Pelton Dam case),?! the Federal Power
Commission granted a license to build and operate a power facility and dam
on the Deschutes River flowing through federal reserved land in Oregon.? The
State of Oregon, and others, challenged the federal government’s authority to

1 Id. at 566.

12 Id. at 568.

B Id.

4 Id. at 566.

5 Id. at 569.

16 Id. at 567.

17 Id. at 565.

8 Id. at 577.

¥ Id. at 576.

20 Fed. Power Comm’n v. Oregon, 349 U.S. 435 (1955).

2 E.g., In re Water of Hallet Creek Sys., 749 P.2d 324, 335 (Cal. 1988).
22 Fed. Power Comm’n v. Oregon, 349 U.S. 435, 440 (1955).
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grant the license.” The Court held that the Federal Power Commission did in
fact possess such authority.* It reasoned that under the Federal Power Act, the
Commission has the authority to grant such licenses on federal reservations
as long as the water’s use does not interfere with others’ vested rights.>® The
case did not explicitly address implied water rights, but did support the idea
that state water laws were not necessarily applicable to federal reservations.?

In 1963, the Supreme Court explicitly extended the federal implied
water rights doctrine to non-Indian lands.?” In Arizona v. California, at issue
were the water rights of Arizona, California, Nevada, New Mexico, Utah,
and the United States to water from the Colorado River and its tributaries.
The United States asserted its claim for water to support recreational areas,
wildlife refuges, Indian reservations, and other public lands.” In resolving
the dispute, the Court held that the federal government had reserved water
rights for Indian reservations and other federal lands.*® The Court explicitly
stated the implied water rights reservation was equally applicable to non-
Indian federal lands.*!

In 1976, the Supreme Court expounded upon the implied water rights
doctrine.* In Cappaert v. United States, the issue was whether Nevada ranch-
ers could permissibly pump water from wells near federally reserved land.?
In 1952, President Truman, by proclamation, had reserved land surrounding
Devil’s Hole, noting that Devil’s Hole contained a subterranean pool that was
home to a very rare desert fish.** He stated that the “pool is of such outstand-
ing scientific importance that it should be given special protection....” In
1968, Nevada ranchers began pumping water from wells two and half miles

B Id. at441.

2 Id. at 452.

3 Id. at 44445,

% See id. at 447-448.

27 Arizona v. California, 373 U.S. 546, 601 (1963).
28 Id. at 550.

¥ Id. at 595.

30 Id. at 601.

3T Id.

32 Cappaert v. United States, 426 U.S. 128 (1976).
3 Id. at 138.

3% Id. at 141.

3 Id.
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from Devil’s Hole.* The water they were pumping was from an underground
source hydrologically connected to the Devil’s Hole pool.3” As a result of the
ranchers’ pumping activity, water level at Devil’s Hole decreased to such a
level to inhibit the rare desert fish’s spawning activity, thereby threatening
extinction.*® In affirming both the District Court and Ninth Circuit’s decisions,
the Supreme Court explained “that when the [f]ederal [g]lovernment with-
draws its land from the public domain and reserves it for a federal purpose,
the [g]overnment, by implication, reserves appurtenant water then unappro-
priated to the extent needed to accomplish the purpose of the reservation.”*
The Court noted that the “issue is whether the [glovernment intended to
reserve unappropriated and thus available water.”* Intent is inferred from
the purpose for which the land was reserved.* The Court explained that the
federal government’s reserved water rights vest at the time of the reservation
and are superior to future appropriators’ rights.*? It said reserved water rights
do not depend on equity requiring courts to balance competing interests.*
Therefore, in 1976 the scope of the reserved water rights doctrine appeared
to be expansive.*

% Id. at 138.

37 Id. at 136.

B Id.

¥ Id. at 138.

40 Id at 139.

S d

2 Id. at 138.

4 Id. at 139 n.4.

4 Although Cappaert involved a dispute over water beneath the ground, it did not
extend the reserved water rights doctrine to groundwater. /d. at 142. The U.S. Supreme
Court has not settled the question of whether the reserved water rights doctrine applies
to groundwater. See Agua Caliente Band of Cahuilla Indians v. Coachella Valley Water
Dist., 849 F.3d 1263 (9th Cir. 2017) (holding that the reserved water rights doctrine
applies to groundwater), cert denied, Desert Water Agency v. Agua Caliente Band

of Cahuilla Indians, 138 S. Ct. 469 (2017), and cert denied Coachella Valley Water
Dist. v. Agua Caliente Band of Cahuilla Indians, 138 S. Ct. 468 (2017). The 9th Circuit
is the only federal circuit court that has taken a position on this issue and state courts
have come to differing conclusions. See In re the Gen. Adjudication of All Rights to Use
Water in the Gila River Sys. & Source, 989 P.2d 739, 74647 (Ariz. 1999) (finding that
the reserved water rights doctrine extends to groundwater), cert denied, 530 U.S. 1250
(2000); In re the Gen. Adjudication of All Rights to Use Water in the Big Horn River
Sys., 753 P.2d 76, 99-100 (Wyo. 1988) (holding that the reserved water rights doctrine
does not apply to groundwater).
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However, in 1978, the Supreme Court reduced the doctrine’s scope.*
In United States v. New Mexico, the United States asserted the implied water
rights doctrine in an effort to protect water from the Rio Mibres that originated
in the Gila National Forest.* The federal government argued “that Congress
intended to reserve minimum instream flows for aesthetic, recreational, and
fish-preservation purposes.” In rejecting the government’s argument, and
upholding the New Mexico Supreme Court’s decision, the Court found Con-
gress did not reserve national forests for recreational, wildlife-preservation,
environmental, and aesthetic purposes.*® The Court looked to the Organic
Administration Act of 1897 and found Congress had reserved national forests
for only two purposes—a supply of timber and water flow conservation.*
The Court reviewed the implied water rights jurisprudence and stated that
“[e]ach time this Court has applied the ‘implied-reservation-of-water doc-
trine,’” it has carefully examined both the asserted water right and the specific
purposes for which the land was reserved, and concluded that without the
water the purposes of the reservation would be entirely defeated.”* It stated
that when water is valuable only for a secondary purpose, the implication
is Congress intended the United States to secure water rights as any other
private or public appropriator would.”® Although the Court did not reject the
implied water rights doctrine, it did note Congress could explicitly reserve
water for aesthetic, wildlife, and recreational purposes, as it did in legislation
creating the Lake Superior National Forest and Yosemite National Park.*
The New Mexico Court instructed that the legislation reserving federal lands
and the specific purposes for which the lands were reserved will determine
the existence and quantity of federal reserved water rights.™ The Supreme
Court has not provided further guidance on this issue.*

45 United States v. New Mexico, 438 U.S. 696, 700-01 (1978).

4 Id. at 698.

47 Id. at 705.

“ Id. at 708.

¥ Id. at 707.

0 Id. at 700.

St Id. at 701.

2 Id. at 710.

3 Id. at 718.

3% See, e.g., John v. United States, 720 F.3d 1214, 1241 (9th Cir. 2013).

6 The Air Force Law Review * Volume 79



III. STATE APPLICATION OF THE FEDERAL RESERVED WATER RIGHTS DOCTRINE

Since 1978, most of the litigation involving federal water rights has
taken place in western state courts through their all-inclusive and continu-
ing “general stream adjudications,” which allocate scarce water resources
among thousands of users.>® Pursuant to the McCarran Amendment, the
federal government has consented to being joined as a party in “a general
adjudication of all of the rights of various owners on a given stream.”* These
actions are commonly referred to as “general stream adjudications.”’ The
purpose of the McCarran Amendment was to allow states to adjudicate all
conflicting claims to water rights at the same time without being burdened
with the federal government invoking sovereign immunity.**

States have generally adopted two primary legal systems to govern
water allocation.>® Western states use prior appropriation water law systems
in which water is considered a property right and historically senior water
users or appropriators are granted priority over newer users.® That is, the first
user to divert water for beneficial use has a superior right over later users.*!
This is different than the riparian water law system followed by eastern
states in which water is not a property right and landowners are permitted to
take water from water sources flowing through their property for reasonable
use.®? Although dividing water law into two separate legal regimes provides
an easy explanation of how water is generally allocated in the United States,
in reality, many states follow hybrid systems.®* Some western states include
riparian rights in the larger prior appropriation construct and some eastern
states use permit systems that separate riparian ownership and water usage.*

55 Federal Reserved Water Rights and State Law Claims, U.S. DEp’T oF JusTicE (May 12,
2015), https://www.justice.gov/enrd/federal-reserved-water-rights-and-state-law-claims.

% Dugan v. Rank, 372 U.S. 609, 618 (1963) (citing Act of July 10, 1952, Pub. L. No.
945, 66 Stat. 560).

7 E.g., United States v. Puerto Rico, 144 F. Supp. 2d 46, 50 (D.P.R. 2001).
8 Id. at 49.
3 JAMES RASBAND ET AL., NATURAL RESOURCES Law AND PoLicy 842 (3d ed. 2016).

8 Captain Michael T. Palmer, Department of Defense Water Rights: A Proposed Policy,
64 NavaL L. Rev. 28, 34-35 (2015).

ot Id. at 36.

62 Id. at 35.

63

RASBAND ET AL., supra note 59, at 842.
8 Id.
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Moreover, states employ many variations within the broader riparian and
prior appropriation legal regimes.®

Water law litigation in western states has produced diverse results.
In 1982, the Colorado Supreme Court generally acknowledged the existence
of federal reserved rights of unappropriated waters in sufficient amounts to
achieve the federal reservation’s primary purpose.® In a “general stream
adjudication,” the court specifically held that the United States did not have
an implied water right for instream flow into national forests nor a water
right for recreational purposes at the Dinosaur National Monument, as those
rights were unnecessary to satisfy the primary purpose of those reservations.®’
Conversely, the court accepted a reserved right for public springs and water
holes for stock-watering and domestic purposes.®® In 2008, Colorado water
courts recognized federal reserved water rights for the Gunnison National
Park’s Black Canyon and the Great Sand Dunes National Park.®

The Idaho Supreme Court has produced inconsistent decisions through
its application of the federal reserved water rights doctrine. In 1987, the State
of Idaho initiated a “‘general stream adjudication” for competing water claims
in the Snake River Basin.” The case involved 150,000 claims for water rights,
of which 50,000 were filed by the federal government on behalf of four Indian
tribes and ten federal agencies.” The Idaho Department of Water Resources
made initial determinations with respect to the water claims.” The claimants
were then permitted to file objections with the assigned District Court.” If
the claimants were unsatisfied with the District Court’s decision, they could
appeal to the Idaho Supreme Court.”

% Id.

6 United States v. Denver, 656 P.2d 1, 15-20 (Colo. 1982).
7 Id. at 34-35.

% Id. at 36.

% Federal Reserved Water Rights and State Law Claims, U.S. DEp’T oF JusTicE (May 12,
2015), https://www.justice.gov/enrd/federal-reserved-water-rights-and-state-law-claims.

7 Michael C. Blumm, Reversing the Winters Doctrine?: Denying Reserved Water Rights
Jfor Idaho Wilderness and Its Implications, 73 U. Coro. L. Rev. 173, 180 (2002).

" Id.
2 Id.
Id.
™ Id.

8 The Air Force Law Review ¢ Volume 79



The United States appealed the District Court’s decision with respect
to federal water rights for certain wilderness areas and the Hells Canyon
National Recreation Area.” The Idaho Supreme Court determined all unap-
propriated water within each of the subject wilderness areas must be reserved
in order to satisfy the purposes of the wilderness reservations.” The court
looked to the Wilderness Act of 1964 and reasoned the primary purpose—
wilderness preservation and protection—would be defeated without the
reservation of all unappropriated water within the wilderness areas.” With
respect to the Hells Canyon National Recreation Area, the court found the
federal government held a reserved water right to all unappropriated water;
however, unlike the wilderness areas, the court determined that the federal
water rights were specifically expressed in the Act, which states that the
recreation area “shall comprise the lands and waters.””®

The Idaho Supreme Court’s decision, decided on a 3-2 vote, was
unpopular within the state and met with public protests.” Soon after the
decision was released, Justice Cathy Silak, the justice who wrote the major-
ity opinion, was defeated in her reelection bid.** However, before she left
the bench the Idaho Supreme Court reversed itself on rehearing.®! Justice
Silak wrote a dissenting opinion.®” Chief Justice Linda Copple Trout, who
was facing reelection, changed her initial opinion, swinging the court in
the opposite direction.® In its reversal, the court found no implied federal
reserved water rights attached to the wilderness areas.’* It reasoned that
the purpose of the Wilderness Act was only to preserve land and prevent
development, and that purpose could be fulfilled without restricting water
diverters upstream from the wilderness areas.® It noted Congress was capable
of expressly reserving water rights, but failed to do so; therefore, it should
be inferred that Congress did not intend to reserve such rights.* With respect

> In re SRBA, No. 39576, 1999 WL 778325, at *2 (Idaho Oct. 1, 1999).
6 Id. at *8-9.

7 Id.

8 Id. at *11-13.

 Blumm, supra note 70, at 186.

80 Jd. at 188.

81 Id. at 189.

8 1d.

8 Id.

8 Potlatch Corp. v. United States, 12 P.3d 1260, 1268 (Idaho 2000).
8 Id. at 1266—67.

8 Id. at 1264.
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to the Hells Canyon Recreation Area, it found “all unappropriated waters”
were not needed to fulfill the purpose of the recreation area.’” It remanded
the case back to the lower court to determine some lesser amount of water
needed to satisfy such purpose.®

Interestingly, some petitioners in the case argued the implied water
rights doctrine disappeared in 1963, the year after the U.S. Supreme Court
expressly extended it to non-Indian lands in Arizona v. California.* The argu-
ment essentially was that after the Arizona decision, Congress was aware of
the conflict between state and federal water rights; therefore, it would have
included language expressly reserving water rights in the Wilderness Act of
1964 if it had wanted to reserve such rights.”® The majority opinion did not
adopt this argument, deciding the case instead on a very narrow reading of
the Wilderness Act’s purpose, but the argument was accepted by Chief Justice
Trout who authored a concurring opinion.”

The same day it issued the opinion reversing itself on the case address-
ing federal reserved water rights for Hells Canyon Recreation Area and certain
wilderness areas, the Idaho Supreme Court also handed down an opinion
finding the Sawtooth National Recreation Area had no federal reserved water
rights.” It reasoned that water was unnecessary to satisfy the primary purpose
of the federal reservation.” It determined the primary purpose of the Sawtooth
National Recreation Area was residential development and mining despite
there being statutory language discussing the protection and preservation of
fish and wildlife.”* Therefore, the court again based its decision on a narrow
reading of the reservation’s purpose.”

In 2001, the Idaho Supreme Court found the Deer Flat National Wild-
life Refuge, consisting of almost one hundred islands in the Snake River, did

8 Id. at 1269.
8 Id. at 1270.

% Michael C. Blumm, Federal Reserved Water Rights as a Rule of Law, 52 IpaHo L. REv.
369, 371 (2016).

® Id.

°l Potlatch Corp. v. United States, 12 P.3d 1260, 1271 (Idaho 2000).
°2 Idaho v. United States, 12 P.3d 1284, 1290-91 (Idaho 2000).

% Id. at 1290.

% Id. at 1289.

% See id. at 1290-91.
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not require reserved water.” It reasoned the purpose of the reservation was to
protect migratory birds, and water was not necessary to achieve that purpose.”

The appellate courts in New Mexico (affirmed by the U.S. Supreme
Court in United States v. New Mexico), Colorado, and Idaho are the only state
appellate courts that have reviewed the application of federal reserved water
rights for non-Indian lands.”® The results have varied and are fact specific,
but generally state courts have tended to read the purpose of the federal
reservation narrowly.” Some commentators have suggested state courts are
sensitive to political pressures and possible negative consequences of declar-
ing federal water rights senior to state rights, as appears to have happened in
Idaho with the court’s reversal in the Snake River Basin adjudication.!® Other
commentators have argued the implied water rights doctrine is non-existent
for land reserved after 1955, when the Supreme Court first provided for the
possibility that the doctrine may apply to non-Indian lands in Pelton Dam.'"!
This is essentially the position adopted by Chief Justice Trout in the Idaho
Snake River Basin case; however, these commentators take it even further
by extending the doctrine’s disappearance to 1955 rather than 1963 when
the Supreme Court expressly extended the implied water rights doctrine to
non-Indian lands in Arizona v. California.'”

IV. T DoD’s PROTECTION OF THE WATER RIGHTS DOCTRINE
This constrictive application of the implied water rights doctrine,

combined with water scarcity, has prompted federal agencies to strenuously
protect those rights.!® This is especially true within the DoD.!* In 2014, Mr.

% United States v. Idaho, 23 P.3d 117 (Idaho 2001).
7 Id. at 126.

% Lawrence J. MacDonnell, General Stream Adjudications, The McCarran Amendment,
and Reserved Water Rights, 15 Wyo. L. Rev. 313, 336 (2015).

% Id. at 337-40.
100 Jd. at 342—43; Blumm, supra note 70, at 188—89.

101 Jeffrey C. Fereday & Christopher H. Meyer, What is the Federal Reserved Water
Rights Doctrine, Really? Answering This Question in Idaho s Snake River Basin
Adjudication, 52 Ipano L. Rev. 341, 342-45.

12 Jd. at 357-62.

163 See, e.g., Memorandum from John Conger, Acting Deputy Under Sec’y of Def. for
Installations and Env’t to the Assistant Sec’ys of the Army, Navy, and Air Force for
Installations and Env’t (May 23, 2014) (on file with the author).

104 See id.
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John Conger, the acting deputy under secretary of defense for installations and
environment, promulgated a DoD policy addressing water rights. The policy
dictated each DoD installation must “[b]e prepared to assert and preserve its
water rights under [f]ederal and [s]tate law as is necessary to support mis-
sion requirements.”'* Similarly, in 2014, the Secretary of the Army issued a
directive detailing the Army’s water rights policy.!® The directive notes the
Army needs sufficient water to satisfy mission requirements without major
disruptions.!” It states that “increasing demand for water to support growing
populations and economic development places stress on the same supplies
of ground and surface water that Army installations depend on to fulfill their
missions.”'® It sets out a policy to “identify, assert, defend and preserve its
water rights to the maximum extent possible under [s]tate and [f]ederal law
to sustain mission capability.”!®

Little federal case law exists applying the implied water rights reserva-
tion to military installations.!"° In Nevada ex rel. Shamberger v. United States,
decided in 1958, the district court considered whether the Navy required
state permits to drill wells on the Hawthorne Naval Ammunition Depot in
Nevada.!! The court held the Navy was not required to obtain permits because
the Navy was entitled to federal reserved water rights for the installation.'
Additionally, although not a case involving a military installation, the U.S.
Supreme Court has made clear the implied water rights doctrine applies
to “any federal enclave.”"* Thus, the DoD should be able to rely upon the
federal water rights doctrine to secure water for the purposes for which the
federal government reserved the land.!*

105 Id

16 Joun M. McHuGH, Dir. 2014-08, WATER RIGHTS POLICY FOR ARMY INSTALLATIONS IN THE

UNITED StaTES (May 12, 2014), available at http://www.asaie.army.mil/Public/ES/doc/
SA%?20Signed%20Army%20Water%20Rights%20Directive%2012%20May%202014.pdf.

107 Id
108 Id
109 Id

10" Captain Michael T. Palmer, Department of Defense Water Rights: A Proposed Policy,
64 NavaL L. Rev. 28, 43 (2015).

" Nevada ex rel. Shamberger v. United States, 165 F. Supp. 600, 601 (D. Nev 1958),
aff’d on other grounds, 279 F.2d 699 (9th Cir. 1960).

12 1d. at 610.
13 United States v. Dist. Ct. for Eagle Cty., 401 U.S. 520, 522 (1971).
14 See id.
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However, considering the constrictive application of the doctrine by
the Supreme Court in United States v. New Mexico'" and the narrow read-
ing of reservations’ purposes used by state courts, the DoD will likely have
a high burden protecting its water rights."¢ It will have to show the water
being claimed is necessary to achieve the primary purposes of the military
reservation.'"’

In deciding these matters, state courts will look to the executive order
or authorizing legislation corresponding to the federal land reservation. To
illustrate, consider President Ulysses S. Grant’s 1869 reservation of land for
what is now F.E. Warren Air Force Base in Wyoming:

Executive Mansion
June 28, 1869

The reservations at Forts Laramie, Fetterman, D.A. Russell,
and Fred Steele, Wyoming Territory. Fort Sedgwick, Colo-
rado Territory, and the enlargement of the reservation at Fort
Sanders (formerly Fort John Buford) Wyoming Territory, as
described in the accompanying plats and notes of survey and
published in General Orders No. 34. Headquarters Department
of the Platte June 3, 1869. approved [sic] by the Secretary of
War. are [sic] made for military purposes and the Secretary
of the Interior will cause the same to be noted in the General
Land Office to be reserved as military posts.

U.S. Grant

President!®

115 See United States v. New Mexico, 438 U.S. 696, 701 (1978).
16 See supra Part 111.
17 See id.

18 Captain Kirk S. Samuelson, Reserved Water Rights on Air Force Property, 22 A.F. L.
Rev. 302, 310 (1981).
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In this reservation, the words “made for military purposes” are the only
indication of the reservation’s purpose.!” The question for state courts is
what is included within “military purposes.”'?

According to published Army guidance, the primary purpose of a
military reservation incorporates “all municipal and industrial uses of water
necessary to sustain a self-contained community, including water adequate
for the morale and welfare needs of the Army community.”'?! Thus, the DoD
could argue that functions such as recreation, in-stream flows, and wildlife
enhancement on military reservation are included in the primary purposes
for which the military reservation was established; however, when state
courts focus on the words “military purposes,” they may be hesitant to accept
this argument.'”> Considering that state courts have a tendency to narrowly
construe federal reservations’ primary purposes, they may want to narrowly
focus on military operations or activities that go toward organizing, training,
and equipping military members as primary military purposes.'> Convincing
a state court that a military reservation also needs water for things that help
increase the morale and welfare of the military community, and that this too
is a primary purpose, may be challenging.'**

In these cases, the DoD could point to the implied water rights doc-
trine’s long precedential history.'> In accordance with the basic principles
of property law, when the federal government reserves land for a specific
purpose, it maintains pre-existing property rights associated with the land that
are not otherwise transferred to the state.!?® With respect to pre-existing water
rights connected with non-Indian federal land, the Supreme Court recognized
over fifty years ago that the federal government held sufficient water rights
needed to achieve the land reservation’s purpose.'?’ It is important these
rights be protected and not be overturned through constrictive application of

19 See id.
120 See supra Part I11.

121 JouN M. McHuGH, Dir. 2014-08, WATER RIGHTS POLICY FOR ARMY INSTALLATIONS IN
THE UNITED STATES (12 May 2014), available at http://www.asaie.army.mil/Public/ES/doc/
SA%20Signed%20Army%20Water%20Rights%20Directive%2012%20May%202014.pdf.

122 See supra Part 111.

123 See supra Part 111.

124 See supra Part 111.

125 See supra Part 111.

126 Blumm, supra note 70, at 373.

127 Arizona v. California, 373 U.S. 546, 601 (1963).
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the water rights doctrine or acceptance of the argument that implied water
rights disappeared for land reserved after the 1955 Pelton Dam case or the
1963 Arizona case.'*®

Moreover, state courts should be mindful that Congress and the Presi-
dent are capable of specifically stating when federal water rights will not
attach to a federal reservation.'? For instance, the Colorado Wilderness Act of
1993 states, “Nothing in this Act shall be construed as a creation, recognition,
disclaimer, relinquishment, or reduction of any water rights of the United
States....”3° Similarly, when President Bill Clinton reserved federal land in
1996 for the Grand Staircase-Escalante National Monument, he stated, “This
proclamation does not reserve water as a matter of Federal law.”’3! Absent
language addressing water rights, state courts should be faithful to Supreme
Court precedent and accept the DoD’s explanation of why it needs a certain
quantity of water for military purposes.'*? If the DoD cannot faithfully rely
on the implied water rights doctrine, it will be forced to spend limited funds
to purchase water, reduce missions, or close recreational venues, thereby
reducing morale of military members and their families.'** Thus, if the Presi-
dent or Congress want to eliminate or narrow the scope of the federal water
rights doctrine, they may do so; but state courts should not do it by narrowly
interpreting the primary purposes of federal land reservations.'3*

Beyond relying on the implied water rights doctrine to protect federal
water rights, there are other ways the DoD can ensure it has sufficient water to
fulfill its military purpose. For example, the DoD can negotiate compromise
agreements with the states under which the states agree to recognize the DoD’s

128 JouN M. McHucH, Dir. 2014-08, WATER RIGHTS POLICY FOR ARMY INSTALLATIONS IN

THE UNITED STATES (12 May 2014), available at http://www.asaie.army.mil/Public/ES/doc/
SA%20Signed%20Army%20Water%20Rights%20Directive%2012%20May%202014.pdf.
122 Blumm, supra note 70, at 384.

130 Colorado Wilderness Act of 1993, Pub L. No. 103-77, § (8)(b)(2)(B), 107 Stat. 756,
762 (1993).

131 Establishment of the Grand Staircase-Escalante National Monument, 61 Fed. Reg.
50,223, 50,225 (Sept. 18, 1996).

132 JouN M. McHucH, Dir. 2014-08, WATER RIGHTS POLICY FOR ARMY INSTALLATIONS IN

THE UNITED STATES (12 May 2014), available at http://www.asaie.army.mil/Public/ES/doc/
SA%20Signed%20Army%20Water%20Rights%20Directive%2012%20May%202014.pdf.

133 See id.; Captain Michael T. Palmer, Department of Defense Water Rights: A Proposed
Policy, 64 NavaL L. Rev. 28, 44 (2015).

134 See MacDonnell, supra note 98, at 342-43.
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right to certain amounts of water for military purposes.'** These negotiated
rights are sometimes referred to as “hybrid” rights and their flexibility can
help satisfy both federal and state interest.* A good illustration of a “hybrid”
rights agreement was used in Nevada to settle a dispute between the Air Force
and the State of Nevada in the Las Vegas Artesian Basin Adjudication.'”” In
that agreement, the state recognized the Air Force’s right to use nearly 5,000
acre feet of groundwater per year “to fulfill defense operational activities
and/or emergences.”'*® In return, the Air Force agreed to first obtain its water
from the Colorado River under existing contractual rights if it continued to
buy surface water.** The Air Force’s right to groundwater recognized in this
agreement was described as the National Defense Water Right.!4

An additional way the DoD can attempt to ensure sufficient water
supplies is by asserting federal sovereign immunity. Under sovereign immu-
nity, the United States cannot be sued unless it has expressly consented to
being sued.'! With the McCarran Amendment, Congress expressly waived
sovereign immunity within the context of “general stream adjudications.”'*
However, this waiver only extends to “suits”'** “for the adjudication of
rights to the use of water of a river system or other source.”'* It must be
“a case involving a general adjudication of ‘all of the rights to owners on a
given stream.’”'* Outside this context, the DoD could still potentially claim
sovereign immunity. 4

135 Jeremy Nathan Jungreis, “Permit” Me Another Drink: A Proposal for Safeguarding
the Water Rights of Federal Lands in the Regulated Riparian East, 29 Harv. ENvT’L L.
REv. 369, 393-94 (2005).

36 Id. at 394.

137 Michael J. Cianci, Jr. et al., The New National Defense Water Right — An Alternative
to Federal Reserved Water Rights for Military Installations, 48 A.F. L. Rev. 159, 172
(2000).

138 Jd.

139 Id.

140 Id

141 United States v. Mitchell, 445 U.S. 535, 538 (1980).
42 See supra Part I11.

43 United States v. Puerto Rico, 287 F.3d 212, 218 (1st Cir. 2002) (rejecting the argument
that the word “suit” includes administrative proceedings as the word “suit” “refers
specifically to an action in a judicial forum).

144 Dugan v. Rank, 372 U.S. 609, 618 (1963), citing the McCarran Amendment,
43 U.S.C. § 666.

5 Id., citing S. Rep. No. 755, 82d Cong., 1st Sess. 9 (1951).
146 See supra note 145 and accompanying text, and infira notes 148-50 and
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States may try to counter a sovereign immunity assertion by looking
to other statutes in which the federal government has waived sovereign
immunity.'*” For example, under Section 313 of the Clean Water Act, the
United States has waived sovereign immunity with respect to “the control
and abatement of water pollution.”'*s However, the state would have the dif-
ficult task of showing that the DoD’s withdrawal of surface or groundwater
results in a violation of state water quality standards.'** States could also
try to rely on the Safe Drinking Water Act (SDWA), which does contain a
sovereign immunity waiver; however, state water allocation decisions focus
on the quantity of water to which each user is entitled.”*® In contrast, the
SDWA is focused on the quality of water being delivered to the end user."!
Moreover, for the sovereign immunity waiver to apply, water quality standards
promulgated by state and local authorities pursuant to the SDWA must be
objective.'>? State water allocation decisions are subjective decisions tailored
to satisfy competing interests; therefore, the sovereign immunity waiver
should not be applicable.!>3

Hence, the DoD may still have a strong argument that it is entitled to
sovereign immunity in water allocation determinations outside the “general
stream adjudication” context.”** However, if the DoD attempts to obtain
needed water by regularly asserting sovereign immunity, states may respond
by modifying their water allocation laws so that they fit within one of the
existing statutory sovereign immunity waivers.'>> The states could also lobby
Congress to extend the McCarran Amendment’s sovereign immunity waiver
beyond the “general stream adjudication” context.!>

accompanying text.

7 See supra note 145 and accompanying text, and infia notes 148-50 and
accompanying text.

148 Clean Water Act § 313,33 U.S.C. § 1323(a) (2016).
49 Jungreis, supra note 135, at 400.

150 1d. at 403.

151 Id

152 Id. (citing Florida Dep’t of Envtl. Regulation v. Silex Corp., 606 F. Supp. 159, 163
(M.D. Fla. 1985)).

153 Jd. at 404.

154 See supra notes 147-53 and accompanying text.
155 Jungreis, supra note 135, at 405.

156 See id.
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Thus, in many cases, the DoD should be able to secure needed water
for military reservations by relying upon the implied water rights doctrine.'>’
However, negotiating “hybrid” agreements and asserting sovereign immunity
are alternative ways the DoD could obtain needed water.'*

V. CONCLUSION

When the federal government reserves land, it reserves the pre-existing
water rights necessary to achieve the primary purposes of the reservation.'®
This concept, known as the reserved water rights doctrine, was first recognized
by the Supreme Court over one hundred years ago'* and explicitly extended to
non-Indian lands over fifty years ago.!*' Most of the recent litigation involving
federal water rights has taken place in western state courts.'®> These courts have
the difficult task of allocating limited water among thousands of competing
claims.'®® In doing so, they have had a tendency to read the purposes of federal
reservations very narrowly, severely constricting federal rights.!* This has
prompted federal agencies like the DoD to develop policy to ensure it asserts
and defends these water rights so it may accomplish its military mission.'®®
The President or Congress may certainly eliminate the federal water rights
doctrine, but it would be improper for state courts to do so through overly
constrictive application of this doctrine.!¢

157 See United States v. Dist. Ct. for Eagle Cty., 401 U.S. 520, 522 (1971).
158 See supra notes 135-56 and accompanying text.

159 Winters v. United States, 207 U.S. 564, 576 (1908); Arizona v. California, 373 U.S.
546, 601 (1963).

160 Winters v. United States, 207 U.S. 564, 576 (1908).
161 Arizona v. California, 373 U.S. 546, 601 (1963).

12 Federal Reserved Water Rights and State Law Claims, U.S. DEP’T OF JUsTICE (May 12,
2015), https://www.justice.gov/enrd/federal-reserved-water-rights-and-state-law-claims.

163 See Blumm, supra note 70, at 180.
164 See supra Part 111,

165 Memorandum from John Conger, Acting Deputy Under Sec’y of Def. for Installations
and Env’t to the Assistant Sec’ys of the Army, Navy, and Air Force for Installations and
Env’t (May 23, 2014) (on file with the author).

166 See Lawrence J. MacDonnell, General Stream Adjudications, The McCarran
Amendment, and Reserved Water Rights, 15 Wyo. L. Rev. 313, 342-43 (2015).
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I. INTRODUCTION

One day during a meeting with the installation staff judge advocate,
a commander expresses concern about one of her troops. Recently referred
to mental health, the member is being considered for disability evaluation.
The member is having problems in the unit, frequently engaging in disruptive
conduct. The commander is considering discharge action and wants to know
what options are available. Meanwhile, at a different military installation, an
enlisted service member arrives for a scheduled appointment with military
defense counsel. The member tells the attorney he has been diagnosed with a
personality disorder and served with notification that he is being considered
for administrative discharge. The member insists his problems in the unit
began a few months after returning from a deployment to Afghanistan. The
member wants to know his legal rights and whether he would be entitled to
any medical benefits if he is separated.

These situations are not uncommon in the military. Many mental
disorders begin to manifest themselves in early adulthood,' the time when
many choose to begin military careers. Additionally, the link between military
service and mental disorders, such as Post Traumatic Stress Disorder (PTSD),
is generally known and fairly well documented.? These realities, coupled
with the public and political scrutiny surrounding mental health issues in
the military,® make it vitally important for judge advocates to understand the
applicable legal authorities and requirements. Situations involving military
separation based on mental conditions present challenges for military legal

! See Ronald C. Kessler et al., Lifetime Prevalence and Age-of-Onset Distributions

of DSM-1V Disorders in the National Comorbidity Survey Replication, 62 ArRcH. GEN.
PsycHiaTrRY 593, 593, 597 (June 2005) (finding that three fourths of most mental disorders
manifest themselves by age 24).

2 See infra Part IV.

3 To illustrate the level of attention this issue tends to garner, Congress in 2014 directed
the Government Accountability Office (GAO) to issue a report evaluating “the use by
the Secretaries of the military departments...of the authority to separate members of
the Armed Forces from the Armed Forces due to unfitness for duty because of a mental
condition not amounting to disability, including separation on the basis of a personality
disorder or adjustment disorder...”; “the extent to which the [service branches] failed
to comply with regulatory requirements in separating [service members] on the basis of
personality or adjustment disorder”; and “the impact of such a separation on the ability
of veterans so separated to access service-connected disability compensation, disability
severance pay, and disability retirement pay.” National Defense Authorization Act for
Fiscal Year 2014, Pub. L. 113-66, § 574, 127 Stat. 672, 772—73 (2013) [hereinafter FY 14
NDAA]. The findings of this report are discussed below in Parts [V and V.
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practitioners, as the processes established by the Department of Defense
(DoD) for dealing with members with mental conditions can be confusing and
difficult to navigate. The scenarios above illustrate this point; although both
involve military members apparently suffering from mental conditions, the
former member may qualify for disability evaluation and the latter member
likely does not. Based on this fundamental distinction, the two individuals can
expect to receive vastly different levels of due process prior to separation from
the service and will very likely be eligible for distinct post-separation benefits.
This article describes these two major processes for separating members
based on mental conditions—separation due to disability and administrative
separation—and highlights legal issues surrounding both processes.

Part II of this article provides an overview of the medical disability
evaluation and separation process for military members. Part III discusses
the distinct administrative discharge process faced by members who are
afflicted with a mental condition not constituting disability. Part IV explores
some of the relevant data and statistics associated with both processes and
mental conditions generally in the military service. Part V highlights some
of the significant issues presented by the disability evaluation and adminis-
trative discharge processes as well as some of the obstacles faced by legal
practitioners attempting to advise clients undergoing these processes. Finally,
Part VI recommends potential solutions to address some of the issues and
challenges at play in this area.

II. MEDICAL SEPARATION OR RETIREMENT FOR MENTAL ILLNESS
CONSTITUTING DISABILITY

Military members with a mental disorder that qualifies for disability
are evaluated under the DoD’s centralized disability evaluation program.*
Based on the results of the evaluation and the characteristics of the service
member, he or she ultimately may be medically separated or retired. The
final results will also determine which, if any, benefits the member will be
eligible to receive.

A. Basis for Disability Separation

The Veterans Affairs Schedule for Rating Disabilities (VASRD) lists
defects and conditions that constitute disability.® This schedule includes

4 See infra Part 11.B.
5 See 38 U.S.C. § 1155 (2012) (providing the Secretary of Veterans Affairs with authority
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certain mental disorders® and neurocognitive disorders.” A service member
diagnosed with one of these conditions may be medically separated or retired
provided the condition makes the individual unfit for service.®

A service member will be considered “unfit” when the evidence suf-
ficiently establishes that the member, due to disability, is unable to reasonably
perform duties of his or her office, grade, rank, or rating.’ A service member
may also be considered unfit when: the member’s disability represents a
decided medical risk to the member’s health or to the welfare or safety of other
members; or the member’s disability imposes unreasonable requirements on
the military to maintain or protect the member.!° Assessments of fitness are
heavily fact-driven and require consideration of various factors, including
the member’s ability to perform common military tasks, performance on
physical fitness tests, suitability for deployment, and need for any special
qualifications.

For a member to qualify for compensation based on disability—either
in the form of severance or continual retirement benefits—the condition must
have been incurred during or aggravated by the member’s military service.'?
Each service makes these findings based on the facts and circumstances
unique to each case.'® These determinations can at times be difficult, particu-
larly when the member is in the Guard or Reserves. Additionally, a member
will not be entitled to disability benefits if the condition resulted from the

to create a schedule for rating disabilities).

¢ A full schedule of mental disorders and accompanying disability ratings is published in
38 C.FR. § 4.130 (2018).

7 A full schedule of neurocognitive disorders and accompanying disability ratings is
published in 38 C.F.R. § 4.124a (2018).

8 See 10 U.S.C. §§ 1201-1206 (2012) (articulating the authority of the secretary of
the military department concerned to retire and separate active-duty or reserve service
members based on disability).

® U.S. Der’T oF DEF. INsTR. 1332.18, DisaBiLiTY EvaLuation System (DES) encl. 3, app. 2,
para. 2.a (5 Aug. 2014) [hereinafter DoDI 1332.18].

10 Jd. encl. 3, app. 2, para. 2.b.
" See id. encl. 3, app. 2, para. 4.a.

12 Jd. encl. 3, app. 3, para. 1.b; see also 10 U.S.C. §§ 1201-1206 (2012). Service members
with more than eight years of active-duty service will be legally presumed to have incurred
or aggravated a condition during military service. 10 U.S.C. § 1207a (2012).

13 Each service component makes these determinations through its respective process for
making line of duty (LOD) evaluations. This process is discussed infra Part I1.B below.
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member’s intentional misconduct or willful neglect, or was incurred during
a period of unauthorized absence.'*

B. Process for Disability Separation

The Disability Evaluation System (DES) is the DoD’s mechanism for
determining whether a service member should be returned to duty, separated,
or retired because of disability.”* A military member must be eligible for DES
referral. Active-duty members and members of a reserve component whose
condition was incurred or aggravated during active service are generally
eligible for referral,'® unless: (1) the member has a condition not constitut-
ing physical disability;'” (2) the member is pending an approved punitive
discharge or dismissal; (3) the member is pending administrative separation
for a basis authorizing an under other than honorable conditions (UOTHC)
service characterization, regardless of the member’s actual approved service
characterization;'® (4) the member is not physically present and accounted
for; or (5) the member’s disability resulted from the member’s intentional

410 U.S.C. § 1207 (2012); DoDI 1332.18, supra note 9, encl. 3, app. 3, para. 1.a. Again,
each service component makes these determinations also through its respective process
for LOD evaluations, discussed infia Part 11.B.

5 DoDI 1332.18, supra note 9, para. 3.a. For a more detailed summary of the DES, see
Hugh A. Spires, Jr., The Air Force Physical Disability Evaluation System: What Every
Attorney Should Know Before they Practice, 41 THE REPORTER, no. 2, 2014, at 30.

16 Specifically, the following persons are eligible for referral to the PEB: (1) service
members on active duty or in a reserve component who are on orders to active duty
specifying a period of more than thirty days; (2) reserve members who are not on

orders to active duty specifying a period of more than thirty days but who incurred or
aggravated a medical condition while the member was ordered to active duty for more
than thirty days; (3) cadets at the U.S. Military Academy, the U.S. Air Force Academy,
or midshipmen of the U.S. Naval Academy; (4) service members previously determined
unfit, serving in a permanent limited duty status, and for whom the period of continuation
has expired; and (5) other service members who are on orders to active duty specifying

a period of thirty days or less if they have a medical condition that was incurred or
aggravated in the line of duty (in certain situations). DoDI 1332.18, supra note 9, encl. 3,
app. 1, para. 3.a. These requirements are derived from 10 U.S.C. §§ 1201-1206 (2012).

'7 Such conditions can potentially lead to administrative discharge. Part I1I infra
discusses this circumstance as it applies to individuals afflicted with non-disability mental
conditions.

'8 Per DoD policy, however, the services should normally evaluate for disability members
facing punitive discharge or pending administrative separation when warranted as a matter
of equity or good conscience. DoDI 1332.18, supra note 9, encl. 3, app. 1, para. 4.b.
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misconduct or willful neglect, or was incurred during a period of unauthorized
absence or excess leave."”

If required by the circumstances, the military service may also make
a line of duty (LOD) determination to confirm the member’s eligibility for
disability,” including whether a condition is pre-existing, whether a condi-
tion is aggravated by military service, and any indications of misconduct
or negligence.”! LOD determinations are separate from the DES process
and are made in accordance with the regulations of the service concerned.?
Service members on continuous orders to active duty for more than thirty
days are presumed to have entered their current period of military service in
sound condition when the disability was not noted at the time the member
entered active duty.”® Further, service members on active duty for thirty
days or more are presumed to have incurred diseases or injuries in the LOD
unless the disease or injury was noted at time of entry into service.* Both
presumptions may be overcome by clear and unmistakable evidence to the
contrary.” Neither presumption applies to reserve service members serving
on active-duty orders of thirty days or less.?

Y Id. encl. 3, app. 1, para. 4.a.

2 Id. encl. 3, app. 3, para. 6. LOD determinations further assist the PEB in satisfying the
statutory requirements of 10 U.S.C., §§ 1201-1206 (2012).

2l DoDI 1332.18, supra note 9, encl. 3, App. 3, para. 6.a(1). At a minimum, LOD
determinations will be required in the following circumstances: (1) injury, disease, or
medical condition that may be due to the service member’s intentional misconduct or
willful negligence, such as a motor vehicle accident; (2) injury involving the abuse of
alcohol or other drugs; (3) self-inflicted injury; (4) injury or disease possibly incurred
during a period of unauthorized absence; (5) injury or disease apparently incurred during
a course of conduct for which charges have been preferred; or (6) injury, illness, or
disease of RC members on orders specifying a period of active duty of thirty days or less
(in certain circumstances). /d. encl. 3, app. 3, para. 6.d.

22 As of the date of this publication, the controlling regulations for each service are:

U.S. DEP’T OF AIR FoRrcE INSTR. 36-2910, LINE oF DuTYy (MIscoNDUCT) DETERMINATION

(8 Oct. 2015); U.S Der’T oF ARMY REG. 600-8-4, LINE oF Duty PoLicy, PROCEDURES,

AND INVESTIGATIONS (4 Sept. 2008); U.S. SEC’y ofF Navy INsTR. 1770.3D, MANAGEMENT
AND DISPOSITION OF INCAPACITATION AND INCAPACITATION BENEFITS FOR MEMBERS OF NAVY
AND MARINE Corps RESERVE UNiTs (17 Mar. 2006); U.S. DeP’T oF NAVY JUDGE ADVOCATE
GENERAL INST. 5800.7F, MANUAL OF THE JUDGE ADVOCATE GENERAL, Ch. II, ADMINISTRATIVE
INVESTIGATIONS (26 June 2012).

2 DoDI 1332.18, supra note 9, encl. 3, app. 3, para. 7.b(1).

2 Id. para. 7.c(1).

3 [d. paras. 7.b(2), 7.c(1).

% [d. paras. 7.b(5), 7.c(2).
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Eligible service members will proceed through one of three DES
processes:?’ the Legacy Disability Evaluation System (LDES),* the Integrated
Disability Evaluation System (IDES),” or the Expedited Disability Evalu-
ation System (EDES).* Regardless of which specific process is used, the
DES consists of two significant components. The first is medical evaluation,
which includes a medical evaluation board (MEB). The second is disability
evaluation, which includes a physical evaluation board (PEB) and appellate
review.’! Although the medical examinations are performed by the Depart-
ment of Veterans Affairs (VA), each military service provides oversight of
both the MEB and PEB components.*

The purpose of the evaluation component is to confirm whether the
service member has a medical condition that may render the member unfit for
service.* The MEB is the DES’s primary means of achieving this aim. The
MEB for any given case is comprised of two or more physicians, who may be

2 Id. para. 3.b.

28 The service components use the LDES for non-duty-related disability cases and for
service members who entered the DES prior to the IDES being implemented at a given
military treatment facility. Subject to the written approval of the Undersecretary of
Defense for Personnel and Readiness, the service components may also use the LDES
process for service members who are in initial entry training status, including trainees,
recruits, cadets, and midshipmen. /d. encl. 3, paras. 1.b(1)—~(2); see also generally U.S.
Dep’T oF DEFENSE MANUAL 1332.18., VoL. 1, DisaBiLity Evaruation System (DES)
MANUAL: GENERAL INFORMATION AND LEGACY DisABILITY EvaLuaTioN SysTEM (LDES) TIME
STANDARDS (5 Aug. 2014) (articulating LDES procedures).

» The DoD and VA jointly launched IDES in November 2007 with the intent of

creating an integrated process to deliver DoD and VA benefits as soon as possible
following release from active duty. See U.S. DEP’T oF DEFENSE REPORT TO CONGRESSIONAL
COMMITTEES: ASSESSMENT AND RECOMMENDATIONS REPORT: CONSOLIDATION OF THE DISABILITY
EvALUATION SYSTEM, para. 1.1 (20 Nov. 2014), https://www.health.mil/Reference-Center/
Reports/2014/11/20/Consolidation-of-the-Disability-Evaluation-System [hereinafter DoD
DES Consolidation Report]; see also generally U.S. DEp’T oF DEFENSE MANuAL 1332.18,
VoL. 2, DisaBILITY EvALUATION SYsTEM (DES) MANUAL: INTEGRATED DISABILITY EVALUATION
System (IDES) (5 Aug. 2014) [hereinafter DoDM 1332.18, Vol. 2] (specifying IDES
procedures).

3% The service components use the EDES for consenting service members determined
to have a catastrophic illness or injury incurred in the line of duty. DoDI 1332.18, supra
note 9, encl. 3, para. 1.b(3).

31 Id. encl. 3, para. 1.a.

32 See DoD DES Consolidation Report, supra note 29, para. 1.1.
3 See id.

3 DoDI 1332.18, supra note 9, encl. 3, para. 2.a, 2.d.
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civilian or military.*® One of these physicians must have detailed knowledge
of the standards pertaining to medical fitness, patient disposition, and dis-
ability separation processing.** Additionally, any MEB listing a behavioral
health diagnosis must contain a thorough behavioral health evaluation and
be endorsed by a psychiatrist or a doctorate-level psychologist.’’

Ultimately, an MEB documents the medical status and duty limita-
tions of service members who meet the DoD’s disability referral criteria.®® A
service member undergoing an MEB may request assignment of an impartial
and independent physician or health care professional to review and counsel
the member on the MEB’s findings and recommendations, as well as advise
the member as to whether the MEB results reflect the full spectrum of the
member’s injuries and illnesses.”* Members may rebut the MEB’s findings
and recommendations.*

If the service member cannot perform the duties of his or her office,
grade, rank, or rating, the MEB refers the case for disability evaluation,
provided the member is eligible for referral.* The PEB’s objective is to
determine the fitness of service members with medical conditions to perform
their military duties and, for members determined unfit because of duty-
related impairments, their eligibility for benefits.*? The PEB process includes
the informal physical evaluation board (IPEB), formal physical evaluation
board (FPEB), and appellate review of PEB findings and recommendations.®

The IPEB reviews the case, to include any LOD determinations,*
to make initial findings and recommendations without the member being

3 Id. encl. 3, para. 2.b.
% Id.
3 1d.

% Id. encl. 3, para. 2.a. For a listing of the criteria, see supra notes 9—10 and
accompanying text.

3 DoDI 1332.18, supra note 9, encl. 3, para. 2.e(4). This requirement is derived from the
National Defense Authorization Act for Fiscal Year 2008, Pub. L. 110-181, § 1612, 122
Stat. 3, 441-43 (2008).

40 DoDI 1332.18, supra note 9, encl. 3, para. 2.e(5).

4 Id. encl. 3, para. 2.d. For a discussion of the referral eligibility criteria, see supra notes
16—19 and accompanying text.

42 DoDI 1332.18, supra note 9, encl. 3, para. 3.a.
4 Id. encl. 3, para. 3.a.
4 Id. encl. 3, para. 2.i(1).
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present. The IPEB consists of at least two military personnel at field grade,
or civilian equivalent, or higher.* In cases of a split opinion, a third voting
member will be assigned to provide the majority vote.*” The service member
may accept or rebut the IPEB’s findings, or may request an FPEB.*

The FPEB must be comprised of at least three members and may
include military and civilian representatives. A majority of the FPEB members
must not have participated in the adjudication process of the same case at the
IPEB.* The FPEB will, at a minimum, consist of a president, who should
be a military member in the grade of O-6, or civilian equivalent; a medical
officer;*® and a line officer (or non-commissioned officer at the E-9 level
for enlisted cases) familiar with duty assignments.”! Reserve members are
entitled to Reserve representation on the PEB.*> At the FPEB, the service
member will be entitled to address the IPEB’s findings, including issues
pertaining to fitness, the percentage of disability, degree or stability of dis-
ability, administrative determinations, or duty-related determinations.>® The
member has a right to appear at the FPEB as well as to be heard by the FPEB,
personally or through a representative.>* Members also have a right to legal
representation.” They may also present evidence and produce witnesses for
the FPEB’s consideration.>

The record of FPEB proceedings will document: (1) the fitness
determination; (2) the code and percentage rating assigned an unfitting and
compensable disability based on the VASRD;*’ (3) the reason an unfitting

4 Id. encl. 3, para. 3.b.
4 Id. encl. 3, para. 3.d(1).
Y Id.

4 Id. encl. 3, para. 3.b. The requirement for a service member deemed unfit to request a
formal hearing is derived from 10 U.S.C. § 1214 (2012).

4 DoDI 1332.18, supra note 9, encl. 3, para. 3.d(2).

% The physician cannot be the service member’s physician, cannot have served on the
service member’s MEB, and cannot have participated in a temporary disability retirement
list (TDRL) re-examination of the service member. /d. encl. 3, para. 3.d(2)(b).

St Id. encl. 3, para. 3.d(2)(a).

52 Id. encl. 3, para. 3.d(2)(c). This requirement is derived from 10 U.S.C. § 12643 (2012).
33 DoDI 1332.18, supra note 9, encl. 3, para. 3.g.

3 Id. encl. 3, para. 3.h(2).

35 Id. encl. 3, para. 3.h(3).

¢ Id. encl. 3, para. 3.h(6).

57 The standards for determining compensable disabilities are specified in DoDI 1332.18,
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condition is not compensable; (4) if being retired permanently or temporarily,
the nature and permanency of the disability; and (5) any required administra-
tive determinations.*® Additionally, the record of all proceedings for FPEB
evaluation will include a written explanation in support of each finding and
recommendation.>

If ultimately assigned a disability rating, the rating will take into
account all medical conditions that affect the member’s fitness for duty.®® A
service member may be determined unfit based on the cumulative effect of
multiple impairments even though each condition individually would not
be sufficient to establish that the member is unfit.®® When a mental disorder
developed in service as a result of a highly stressful event is severe enough to
bring about the member’s release from active military service, the disability
rating will be no less than 50 percent and a follow-up examination must be
scheduled within six months of separation.®

Service members are entitled to appeal FPEB results to their respec-
tive military departments.®® The military branch must provide the member
a written response to an FPEB appeal that specifically addresses each issue
presented.* Certain claims may also be appealed to the Board of Veterans’
Claims® or through the U.S. Court of Appeals for Veterans Claims.

Given all the required steps and levels of review, the DES process
as a whole can be lengthy. The DoD has published guidance that it expects

supra note 9, encl. 3, App. 3. Within the IDES, ratings are rendered by the Disability
Rating Activity Site (D-RAS). DoDM 1332.18, Vol. 2, supra note 29, encl. 2, para.
3.a(13).

8 DoDI 1332.18, supra note 9, encl. 3, para. 3.j.

% Id. encl. 3, para. 3.j.

8 Jd. para. 3.e.

' Id. encl. 3, app. 2, para. 4.d.

62 38 C.F.R. § 4.129 (2018).

% DoDI 1332.18, supra note 9, encl. 3, para. 3.1.

8 Id.

6 See 38 U.S.C. §§ 511, 7104 (2012) (recognizing the Board of Veterans’ Claims
authority to settle questions of law and fact related to VA benefits).

6 See id. § 7252 (2012) (providing that the Court of Appeals for Veterans Claims has
exclusive jurisdiction to review decisions of the Board of Veterans’ Claims).
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80 percent of active-duty cases to be processed in 295 days®” and the same
percentage of reserve cases to be processed in 305 days.*®

As with all service members, members undergoing DES evaluation
are potentially subject to administrative discharge for other reasons if war-
ranted by the circumstances. For example, a military member engaging in
insubordinate or disruptive conduct may potentially be discharged on the
basis of that misconduct.® In cases where administrative discharge action
is served upon a member pending disability evaluation, the two processes
proceed in parallel subject to applicable service regulations.” The secretary
concerned generally maintains the authority ultimately to determine the
appropriate basis of the member’s separation.”

C. Potential Benefits Associated with Disability Separation

Service members found unfit for service under the DES will be sepa-
rated, with or without severance pay, or retired, permanently or temporarily.
Determining the exact benefits to which each member is entitled depends on
the results of the DES process as well as the status of the service member
in question.

The member will be separated without severance pay if the medical
condition was not incurred or permanently aggravated by military service,
and the member has less than eight years of active-duty service.”? The member
will also be separated with no severance pay if the member suffered the
disabling condition while being absent without leave or while engaged in an

¢ DoDM 1332.18, Vol. 2, supra note 29, encl. 7, para. 2.a.
% Id. encl. 7, para. 3.a.

% On this note, DoD policy recognizes that a member facing discharge for a basis
authorizing a UOTHC discharge, such as misconduct, is generally ineligible for DES
referral. See DoDI 1332.18, supra note 9, encl. 3, app. 1, para. 4.a(3). However, the
Secretary concerned may authorize referral “when the medical impairment or disability
evaluation is warranted as a matter of equity or good conscience.” Id. encl. 3, app. 1,
para. 4.b.

0 Practitioners in this area should consult their respective service regulations. See infia
notes 99 and 108 for a listing of applicable regulations.

"t See DoDI 1332.18, supra note 9, encl. 3, app. 1, para. 4.b (recognizing the authority
of the secretary of the military department concerned to evaluate for disability members
pending administrative separation).

210 U.S.C. §§ 1203, 1206, 1207a (2012).
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act of misconduct or willful negligence.” Service members who are separated
without severance pay are eligible for health care and other benefits™ through
the VA to the same extent as service members separated for other reasons.”
Medical separation with severance pay’ is available to service members
who have fewer than twenty years of service and are assigned a disability
rating of less than 30 percent.”” Members separated for a service-connected
disability will also generally be entitled to medical care through the VA™ as
well as other VA benefits.” Moreover, all members separated from active
duty are eligible for other benefits through the DoD.* Service members who
have served twenty years or more are eligible for retirement,* and active-
duty members with at least fifteen years of service prior to the end of Fiscal
Year 2018 may be eligible for early retirement under the Temporary Early
Retirement Authority (TERA).*

B Id. § 1207 (2012).

™ A comprehensive listing of potential veterans’ benefits is provided in 38 U.S.C.,
Parts II and III (2012). Significant examples include: burial benefits, see id., ch. 23;
the all-volunteer educational assistance program, see id., ch. 30; Post-9/11 educational
assistance, see id., ch. 33; and housing and small business loans, see id., ch. 37.

5 See id. § 5303A (setting forth minimum service requirements and general eligibility
criteria for entitlement to benefits). The health care benefits to which service members are
generally entitled are also discussed infira Part I11.C.

6 Severance pay is calculated at two months of the service member’s basic pay for each
year of service, not exceeding nineteen years of service. 10 U.S.C. § 1212 (2012).

7 Id. §§ 1203, 1206, 1212 (2012).
8 See 38 U.S.C. § 1710 (2018) (specifying veterans’ eligibility criteria for medical care).
7 See supra note 74.

8 A comprehensive listing of benefits provided to members separated from active-duty
service is provided in 10 U.S.C., ch. 58. Significant examples include: pre-separation
counseling, see id. § 1142; transitional health care, see id. § 1145; temporary commissary
and exchange benefits, see id. § 1146; and various employment benefits, see, e.g., id. §§
1144, 1152, 1153, 1154.

81 See 10 U.S.C. § 1293 (authorizing retirement of warrant officers); id. § 3911
(authorizing retirement of Army officers); id. § 3914 (authorizing retirement of Army
enlisted members); id. § 6323 (authorizing retirement of Navy and Marine Corps
officers); id. § 6330 (authorizing transfer to Fleet Reserve of Navy and Marine Corps
enlisted members); id. § 8911 (authorizing retirement of Air Force officers); id. § 8914
(authorizing retirement of Air Force enlisted members).

8 TERA is a discretionary early retirement program enacted through the National
Defense Authorization Act for Fiscal Year 2012, Pub. L. 112-81, § 504, 125 Stat. 1298,
1389-1391 (2011). The program is available only to active-duty members with fifteen to
twenty years of service. Id. (reinstating the National Defense Authorization Act for Fiscal
Year 1993, Pub. L 102-484 § 4403, 106 Stat. 2315, 106 Stat. 2315, 2702-04 (1992))
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Service members who are assigned a disability rating of at least 30
percent are eligible for medical retirement.® If the IPEB or FPEB determines
the member’s disability is permanent and stable, the member qualifies for
permanent medical retirement.®* If the board finds the service member’s
disability is not permanent and stable, the member will be placed on the
temporary disability retirement list (TDRL) and provided benefits® on a
temporary basis.’*® Members on the TDRL must be physically examined at
least once every eighteen months to reassess the member’s condition.’” A
service member may be placed on the TDRL for no longer than five years.*
If physical examination finds the member fit for duty, the member will be
returned to duty or discharged as appropriate.® If the reexamination reveals
that the member remains unfit for duty, but the disability rating is adjusted
to below 30 percent, the member will be separated with severance pay,”
unless the member qualifies for standard retirement based on having served
for twenty years or longer.”! If the examination reveals that the condition
is unchanged or has become permanent and stable, the member will be
permanently retired.”

III. ADMINISTRATIVE DISCHARGE FOR MENTAL DISORDER NOT CONSTITUTING
PrysicaL DISABILITY

Certain mental conditions are not eligible for disability benefits for
medical and policy reasons. Service members who are afflicted with these

8 See 10 U.S.C. §§ 1201, 1202, 1204, 1205 (2012). Service members who are retired
vice separated are eligible for certain benefits, to include permanent access to medical
care, see id. § 1074; commissary privileges, see U.S. DEp’T oF DEFENSE INsTR. 1330.17,
DoD Commissary PROGRAM, encl. 2, para. 3.c (18 June 2014); and regular monetary
compensation. Compensation is calculated at the higher of the following: (1) the
member’s retired base pay multiplied by the 2.5 percent of the member’s years in service;
or (2) the member’s retired base pay multiplied by the percentage of disability, not to
exceed 75 percent. 10 U.S.C. § 1401.

% 10 U.S.C. §§ 1201, 1204 (2012).

8 Members placed on the TDRL will receive a minimum of 50 percent of their retired
base pay. /d. § 1401 (2012).

% Id. §§ 1202, 1205 (2012).

¥ Id. § 1210(a) (2012).

% Id. § 1210(b) (2012).

® 1d. § 1210(f) (2012).

9 Jd. §§ 1203, 1206, 1210(e) (2012).
9 Id. § 1210(d) (2012).

%2 Id. § 1210(b)—(c) (2012).
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conditions face the prospect of undergoing the administrative discharge
process, provided the condition interferes with the member’s military service.
The exact level of due process afforded to the member is guided by DoD
policy, but depends largely on applicable service regulations and factors
unique to the member, such as length of service and rank. The final results of
the process and the traits of the service member determine which benefits the
member is eligible to receive; although these benefits are generally limited
when compared to military disability benefits.

A. Basis for Administrative Discharge

The secretaries of the military departments are authorized to admin-
istratively separate a service member for certain congenital or developmental
defects that are not compensable under the VASRD, if those defects interfere
with assignment to or performance of duties.” Such conditions include per-
sonality disorders or other mental disorders not constituting disability, such
as anxiety or adjustment disorder.”*

The DoD’s instruction governing separation of enlisted personnel
expressly states that the secretary of the military department concerned may
authorize separation of enlisted personnel on the basis of non-disability condi-
tions that interfere with assignment to or performance of duty.”* However, for
enlisted personnel, separation based on personality disorder or other mental
disorder not constituting a physical disability is authorized only if a diagnosis
by an authorized mental health provider concludes the disorder is so severe
that the member’s ability to function effectively in the military environ-
ment is significantly impaired.” For commissioned officers, the applicable
DoD instruction does not explicitly provide that an officer may be separated
for a personality disorder or a mental disorder not constituting a physical
disability.”” Rather, the instruction authorizes separation for substandard per-

% DoDI 1332.18, supra note 9, para. 3.1.

% Id.; see also 38 C.F.R. § 4.127 (2018) (stating that personality disorders are not
diseases or injuries for compensation purposes).

%5 U.S. DEP’T oF DEFENSE INSTR. 1332.14, ENLISTED ADMINISTRATIVE SEPARATION, encl. 3,
para. 3.a(8) (22 Mar. 2018) [hereinafter DoDI 1332.14]. This authority is derived from 10
U.S.C. §§ 1169, 12681.

% DoDI 1332.14, supra note 95, encl. 3, para. 3.a(8)(c)(1).

7 See generally U.S. DEP’T oF DEFENSE INSTR. 1332.30, SEPARATION OF REGULAR AND
RESERVE CommissiONED OFFICERS, Encl. 2, para. 1 (25 Nov., 2013) [hereinafter DoDI
1332.30].
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formance of duty,” and the services have used this basis to justify separation
due to personality disorders or similar disorders that adversely affect duty
performance.” In proceeding under this basis, the Air Force, the Navy, and
the Marine Corps in their respective regulations expressly require a diagnosis
of personality disorder or similar mental disorder before an officer may be
administratively separated for such a disorder.!® Army regulations carry no
such requirement.'*!

Additionally, per the controlling DoD instruction, an enlisted member
may only be separated for a personality disorder or other mental disorder
not constituting a physical disability if: (1) as noted above, a diagnosis by

% Id. encl. 2, para. 1. This authority is derived from 10 U.S.C. §§ 1181, 12681, 12683.

9 See U.S. DEP’T OF AIR FORCE INSTR. 36-3206, ADMINISTRATIVE DISCHARGE PROCEDURES
FOR COMMISSIONED OFFICERS, para. 2.3.7 (2 June 2017) [hereinafter AFI 36-3206]
(authorizing separation of Air Force active-duty officers with “[m]ental disorders that
interfere with the officer’s performance of duty and don’t fall within the purview of the
medical disability process”); U.S. DErP’T oF AR FORCE INSTR. 36-3209, SEPARATION AND
RETIREMENT PROCEDURES FOR AIR NATIONAL GUARD AND AIR FORCE RESERVE MEMBERS, para.
2.34.7 (20 Sept. 2011) [hereinafter AFI 36-3209] (authorizing separation of Air Force
Reserve and Air National Guard officers with “[c]haracter and behavior disorders when
such disorders interfere with performance of duty”); U.S. DEP’T oF ARMY REG. 600-8-24,
OFFICER TRANSFER AND DISCHARGES, para. 4-2.a(6) (13 Sept. 2011) [hereinafter AR 600-8-
24] (authorizing elimination of Army active-duty officers with “characteristic disorders”);
U.S. DeP’T oF ARMY REG. 135-175, SEPARATION OF OFFICERS, para. 2—10.g (29 Nov. 2017)
[hereinafter AR 135-175] (authorizing involuntary separation of Army National Guard
and Army Reserve officers with “character disorders”); U.S. SEC’y oF NAvY INSTR.
1920.6C, ADMINISTRATIVE SEPARATION OF OFFICERS), encl. 3, para. 1.a(6) (25 Aug. 2015)
[hereinafter SECNAVINST 1920.6C] (authorizing separation of Navy and Marine Corps
active and reserve officers with “[pJersonality disorders, when such disorders interfere
with the officer’s performance of duty and have been diagnosed by a physician or clinical
psychologist™).

10 See AF1 36-3206, supra note 99, para. 2.3.7 (requiring Air Force active-duty officers
receive diagnosis of mental disorder from a psychiatrist or clinical psychologist); AFI
36-3209, supra note 99, para. 2.34.7.1 (mandating Air National Guard and Air Force
Reserve officers be evaluated by a psychiatrist or psychologist who confirms diagnosis
of mental disorder); SECNAVINST 1920.6C, supra note 99, encl. 3, para. 1.a(6) (stating
that personality disorder may be the basis for separating Navy and Marine Corps officers
when the disorder has been diagnosed by a physician or clinical psychologist).

100 See generally, AR 600-8-24, supra note 99 (governing discharge of Army active-duty
officers); AR 135-175, supra note 99 (governing separation of Army National Guard and
Army Reserve officers). That said, evidence of such a diagnosis would almost certainly
be presented to a board of inquiry given the board must find sufficient evidence to
substantiate the basis for any administrative separation by preponderance of the evidence.
See AR 600-8-24, supra note 99, paras. 4—6.a, 4—11, 4-15.5(2); AR 135-175, supra note
99, paras. 2-20.a(1).
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an authorized mental health provider concludes that the disorder is so severe
that the member’s ability to function effectively in the military environment
is significantly impaired;'® (2) the member has been formally counseled
in writing on specific performance deficiencies and has been afforded an
opportunity to overcome those deficiencies; and (3) the member has been
counseled in writing on the diagnosis of a personality disorder or other mental
disorder not constituting a physical disability.!” If the member has served or
is currently serving in an imminent danger pay (IDP) area,'* a diagnosis of
personality disorder or mental disorder not constituting physical disability
will: (1) be corroborated by a peer or higher-level mental health professional,
(2) be endorsed by the surgeon general of the military department concerned,
and (3) address PTSD!'* and other mental illness co-morbidity.!%

B. Process for Administrative Separation

Discharge proceedings on the basis of a mental disorder are governed
by the same general requirements that apply to discharge proceedings for
other bases, and the exact process used depends largely on the member’s rank
and time in service. The controlling DoD regulations set forth different base-
line procedural requirements for enlisted personnel and officers. In contrast
to the DES, the administrative discharge process is typically processed by the

192 The same policy notes: “[o]bserved behavior of specific deficiencies should be

documented in appropriate counseling or personnel records. Documentation will include
history from supervisors, peers, and others, as necessary to establish that the behavior is

persistent, interferes with assignment to or performance of duty, and has continued after

the enlisted Service member was counseled and afforded an opportunity to overcome the
deficiencies” DoDI 1332.14, supra note 95, Encl. 3, para. 3.a(8)(c)(1)(b).

193 Id. encl. 3, paras. 3.a(8)(c)(1)—(3).

1% A military member qualifies for IDP if the member was in a foreign area in which

the member was subject to the threat of physical harm or imminent danger on the basis
of civil insurrection, civil war, terrorism, or wartime conditions. U.S. Dep’T oF DEFENSE
INsTR. 1340.09, HosTILE FIRE PAY AND IMMINENT DANGER PAy, para. 4.a(4) (20 Apr., 2010).
Combatant Commanders submit requests for IDP designations for specific geographic
areas, which are either approved or disapproved by the Principal Deputy Under Secretary
of Defense for Personnel and Readiness. /d. encl. 1, paras. 1.1, 4.a.

15 Unless found fit for duty by the DES process, an enlisted member may not be
separated for personality disorder or other mental disorder not constituting physical
disability if the member is also diagnosed with service-related PTSD. DoDI 1332.14,
supra note 95, encl. 3, para. 3(a)(8)(c)(4)(c).

196 Jd. encl. 3, para. 3.a(8)(c)(4).
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member’s command with the assistance of the local staff judge advocate’s
office, rather than by a specialized, centralized entity.'"’

Enlisted personnel'® must first be notified in writing of: (1) the basis
for the proposed separation, (2) the fact that the separation action could lead
to discharge, (3) the least favorable characterization of discharge possible,
(4) the right to obtain copies of documents that will be considered by the
separation authority, (5) the right to submit statements, and (6) the right
to legal counsel.'” If the enlisted member has six or more years of total
active and reserve military service, the member must be notified in writing
of the right to request an administrative discharge board."° A board will be
composed of at least three experienced commissioned, warrant, or noncom-
missioned officers.!"! The majority of the board must be commissioned or
warrant officers and at least one member must serve in the grade of O-4 or
higher."? Even in cases involving discharge for a mental disorder, there is

107 See generally DoDI 1332.14, supra note 95; DoDI 1332.30, supra note 97.

1% What follows is an overall summary of the administrative discharge process for
enlisted personnel. Practitioners should always consult the pertinent instructions and
regulations for their specific military service. See generally U.S. DEP’T OF AIR FORCE
INSTR. 36-3208, ADMINISTRATIVE SEPARATION OF AIRMEN [hereinafter AFI 36-3208] (8
June, 2017) (governing discharge of Air Force active-duty enlisted personnel); AFI
36-3209, supra note 99 (governing separation of inactive Air Force Reserve and Air
National Guard members); U.S. DEP’T oF ARMY REG. 635-200, AcTive DuTy ENLISTED
ADMINISTRATIVE SEPARATIONS (19 Dec., 2016) [hereinafter AR 635-200] (governing
separation of Army enlisted personnel on active duty); U.S. DEpr’T oF ARMY REG. 135-
178, ENLISTED ADMINISTRATIVE SEPARATIONS [hereinafter AR 135-178] (17 Nov., 2017)
(governing separation of Army National Guard and Army Reserve enlisted personnel);
U.S. DEP’T oF Navy MILITARY PERSONNEL MaANUAL 1910-120, SEPARATION BY REASON
OF CONVENIENCE OF THE GOVERNMENT — PHYSICAL OR MENTAL CoNDITIONS (15 Mar.,
2012) [hereinafter MILPERSMAN 1910-120] (governing separation of active and
reserve enlisted members of the Navy); MARINE Corrs ORDER 1900.16, SEPARATION
AND RETIREMENT MANUAL (26 Nov., 2013) [hereinafter MCO 1900.16] (governing
administrative separation of active-duty and reserve members of the Marine Corps).

19 DoDI 1332.14, supra note 95, encl. 5, para. 2.a.

10 Jd. encl. 5, para. 2.a(7). If an administrative board is required the enlisted member
must also be notified in writing of the right to legal representation at the board, the

right to waive his or her procedural rights, that failure to respond after being afforded a
reasonable opportunity to consult with counsel constitutes a waiver of procedural rights,
and that failure to appear without good cause will constitute a waiver of the right to be
present at the hearing. /d. encl. 5, para. 3.a.

" Jd. encl. 5, para. 3.e(1)(a). Enlisted members appointed to a board must be in the grade
of E-7 or higher and must be senior to the respondent. /d.

112 4. If the respondent is an enlisted member of a Reserve Component, the board will

include at least one reserve officer. /d. encl. 5, para. 3.e(1)(b).
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no requirement that any board member possess any level of medical knowl-
edge or specialized experience.'® Board members may be challenged only
for cause.!* During the board, the enlisted member may be represented by
counsel, testify, call witnesses, and present evidence for consideration.!
At the conclusion of the hearing, the board will make findings and recom-
mendations as to separation and service characterization.!'® All findings must
be supported by a preponderance of the evidence.!'” Ultimately, regardless
of whether or not the enlisted member is entitled to a board, the separation
authority will be a special court-martial convening authority or higher.""® The
member must be medically evaluated prior to separation, and the results of
any examination must be reviewed by the appropriate authorities responsible
for evaluating, reviewing, and approving the separation.' In cases involving
enlisted members not in entry-level status,'?® the member administratively
discharged solely for a mental disorder may receive either an honorable or
under honorable conditions (general) service characterization depending on
applicable service regulations. !

113 See generally id. encl. 5, para. 3.e(1).
4 Jd. encl. 5, para. 3.e(1)(d).

5 Id. encl. 5, para. 3.e(6).

16 Jd. encl. 5, para. 3.e(7).

"7 Id. encl. 5, para. 3.e(7)(b).

8 Jd. encl. 5, para. 2.d(1).

19 Id. encl. 5, paras. 9.a-b. This requirement is derived from 10 U.S.C. §§ 1145, 1177
(2012).

120 A separation will be described as an entry-level separation if separation processing

is initiated while an enlisted service member is in entry level status, except in unusual
circumstances. DoDI 1332.14, supra note 95, encl. 4, para. 3.c(1)(a). An enlisted member
qualifies for entry-level status during: (1) the first 180 days of continuous active military
service; (2) the first 180 days of continuous active service after a service break of 92 days
of active service. A service member of a Reserve Component who is not on active duty or
is serving under a call or order to active duty for 180 days or less begins entry-level status
upon enlistment in the Reserve Component and terminates: (1) 180 days after beginning
training if the service member is ordered to active duty for training for one continuous
period of 180 days or more; or (2) 90 days after beginning the second period of active-
duty training if the service member is ordered to active duty for training under a program
that splits the training into two or more separate periods of active duty. /d. glossary.

121 The pertinent DoD instruction contemplates either an honorable or general service
characterization for enlisted members discharged solely on this basis. /d. encl. 3, para.
3.b. However, the instructions and regulations for the respective service branches reflect
that such members will generally receive only an honorable service characterization.
See AF1 36-3208, supra note 108, para. 5.7 (mandating honorable characterization

for active-duty Air Force enlisted personnel); AFI 36-3209, supra note 99, tbl.3.1, r.

20 (requiring honorable characterization for enlisted Air National Guard or Air Force
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The separation process for officers is similar to the discharge process
for enlisted members.!?? Probationary officers'?® may be separated without
a board provided the officer’s Show Cause Authority (SCA)'?* determines
that an honorable or under honorable conditions (general) characterization
is appropriate;'> however, the member must be notified in writing of: (1) the
reason action was initiated and the recommended service characterization,
(2) the option to tender a resignation, (3) the right to submit a rebuttal and
matters for consideration, and (4) the right to confer with legal counsel.!
Non-probationary officers are entitled to a board of inquiry if the SCA
determines the officer should be required to show cause for retention in the
military.'”” At least 30 days prior to the board hearing date, the officer must
be notified in writing of the reasons for the action and the least favorable
service characterization the officer may receive.'?® A board will be composed

Reserve members); AR 635-200, supra note 108, para. 5-13.% (requiring honorable
characterization for active-duty Army enlisted members unless they have also been
convicted of a court-martial offense); but see, AR 135-178, supra note 108, paras. 6—8
(stating enlisted members of the Army National Guard or Army Reserve will receive

an honorable characterization, unless a general is warranted based on the member’s
record); MILPERSMAN 1910-120, supra note 108, para. 4 (stating enlisted Navy

active and reserve members will receive an honorable characterization, unless a general
characterization is otherwise warranted); MCO 1900.16, supra note 108, tbl.6-1
(allowing enlisted members of the Marine Corps to receive either an honorable or general
service characterization).

122 What follows is a summary of the overall process for administrative separation of
officers. Practitioners should consult the pertinent instructions and regulations for their
specific branch of military service. See generally supra note 99 (listing each service’s
governing regulations for officer separations).

123 A probationary officer is a commissioned officer on the active-duty list with fewer
than six years of active commissioned service, or a reserve commissioned officer with
fewer than six years of commissioned service. DoDI 1332.30, supra note 97, Glossary.

124 Each military branch establishes policy on who will act as the SCA for a particular
officer; however, the DoDI instruction states that the SCA must be: (1) the Secretary
concerned; (2) officers not below the grade of O-8 designated by the Secretary concerned
to determine, based on a record review, that an officer be required to show cause for
retention in the military service; (3) commanders of reserve personnel centers; (4)
commanders exercising general court-martial convening authority; (5) all general or flag
officers who have a judge advocate or legal advisor available; or (6) the Directors of the
Army and Air National Guard (for Title 10 Active Guard Reserve officers only). /d.

125 A discharge solely on the basis of a mental condition affecting duty performance will
be characterized as either honorable or general. /d. encl. 7, para. 1.

126 Id. encl. 6, para. 1.a.
127 Id. encl. 3, para. 2.b(4).
128 Id. encl. 5, para. 4.a.
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of at least three commissioned officers in the grade of O-5 or higher and in
the same military service as the respondent.’? Each board member will be
senior to the respondent, and at least one member must serve in the grade
of O-6 or higher.”*® As with enlisted boards, there is no requirement that
any board member possess any level of medical, psychiatric, or specialized
experience.”®! Board members may be challenged only for cause.*? The officer
may be represented by counsel, testify, call witnesses, and present evidence
for the board’s consideration.'** At the conclusion of the hearing, the board
will make findings as well as recommendations as to separation and service
characterization,'** all of which must be supported by a preponderance of
the evidence.'* The officer will undergo a medical examination as required
by federal law'* and service regulations.’” The secretary of the military
department concerned will act as the separation authority for all officers.!*
Officers separated solely on the basis of a non-disability mental condition
may receive an honorable or general service characterization.'®

129 Id. encl. 4, paras. 1.a, 2.a-b.

130 Jd. encl. 4, para. 2.b. If the respondent is a member of a reserve component, at least
one voting member must be a reserve component officer. /d. encl. 4, para. 1.a.

BU See generally id. encl. 4.

132

Id. encl. 5, para. 1.

133 Id. encl. 5, paras. 4.c—k.
134 Id. encl. 5, paras. 5, 6.
135 Id. encl. 3, para. 3.c(3).

136 Federal law requires all members involuntarily separated from active duty to receive a
medical examination prior to discharge. 10 U.S.C. §§ 1145(a)(2)(A), (a)(5)(A) (2012).

137 See U.S. DEP’T OF AIR FORCE INSTR. 48-123, MEDICAL EXAMINATION AND STANDARDS,
ch. 7 (31 Oct. 2014) (discussing medical examination prior to separation of Air Force
members); U.S. DEp’T oF ARMY REG. 40-501, STANDARDS OF MEDICAL FITNESS, ch. 3 (4
Aug. 2011) (discussing standards and procedures for medical examination of Army
members being separated); U.S. DEp’T oF Navy MILITARY PERSONNEL MaNUAL 1900-808,
PHysicAL EXAMINATION FOR SEPARATION (13 Apr. 2005) (requiring medical examination
of Navy personnel prior to separation); MCO 1900.16, supra note 108, para. 1011
(describing medical separation procedures for Marine members).

138 DoDI 1332.30, supra note 97, encl. 3, para. 3.d(2), encl. 6, para. 2.a.

139 Id. encl. 7, para. 1. Certain service branches mandate officers separated on this basis
receive an honorable, while others do not. Compare AR 600-8-24, supra note 99, para.
4-17.d (requiring honorable characterization for Army active-duty officers); AR 135-175,
supra note 99, paras. 2—10.g (mandating honorable characterization for Army Reserve
Component officers); SECNAVINST 1920.6C, supra note 99, encl. 4, para. 12.b(1)
(requiring honorable characterization for Navy and Marine officers); with AFI 36-3206,
supra note 99, para. 2.1.1 (allowing Air Force active-duty officers to receive honorable
or general characterization), and AFI 36-3209, supra note 99, tbl.2.1, r. 35 (permitting
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Service members who seek review of discharge determinations may
file a request with the Discharge Review Board (DRB) for their respective
department.'* The DoD has promulgated general procedures and standards
for these review boards.!*! If a military member seeking review by the DRB
was deployed in support of a contingency operation and at any time after
the deployment was diagnosed with PTSD or a traumatic brain injury, the
board must include a member who is a physician, clinical psychologist, or
psychiatrist.!*? A discharged member may also seek relief through the service’s
Board of Corrections of Military Records (BCMR).!* Determinations made
by the BCMR are final and generally not subject to judicial review.!*

When compared to the DES, the administrative discharge process is
far more streamlined. Each service is responsible for establishing processing
timelines for enlisted administrative separations.'* Per DoD policy, enlisted
notification-only cases should be resolved in fifteen working days, and cases
that involve a board hearing should be processed in fifty working days.!* The
DoD has not published similar processing timelines for officer administrative
separations.'¥’

C. Potential Benefits Associated with Administrative Discharge

Service members who are separated for a non-disability mental dis-
order are eligible to receive health care benefits from the VA to the same

honorable or general characterization for Air Force Reserve Component officers).

10 See 10 U.S.C. § 1553 (providing the authority of the Secretary of each military
department to establish boards of review to review non-punitive discharges).

141 See generally U.S. DEp’T oF DEF. INsTR. 1332.28, DiscHARGE REVIEW BoarD (DRB)
PROCEDURES AND STANDARDS (4 Apr. 2004).

2 10 U.S.C. § 1553(d)(2).

3 See id. § 1552 (articulating the authority for and jurisdiction of BCMRs).

144 See id. § 1552(a)(4) (stating “[e]xcept when procured by fraud, a correction under this
section is final and conclusive on all officers of the United States”).

45 DoDI 1332.14, supra note 95, encl. 5, para. 7.a.

146 Id. encl. 5, para. 7.a(1).

147 See generally DoDI 1332.30, supra note 97; but see AFI 36-3206, supra note 99,
para. 4.31 (stating that active-duty Air Force officer cases should be processed “as
efficiently as possible while protecting the officer’s rights throughout the administrative
discharge process”); SECNAVINST 1920.6C, supra note 99, para. 10 (setting a thirty day
processing goal for Navy and Marine Corps officer separations not meeting a board, and
a ninety day processing goal in cases requiring a board of inquiry).
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extent as other members separated under honorable or general conditions.'*
Separated members are generally eligible for health care benefits if they
have served twenty-four continuous months or the full period of assigned
active-duty time.'* Members who served in an IDP or hostile fire area are
eligible for an enhanced priority rating under the VA enrollment system.'*
Additionally, service members separated from active duty may be entitled to
other benefits through the DoD,"! and all separated members may be eligible
for other VA benefits.!”> Some benefits, such as the post-9/11 educational
assistance program,'>® require the member to have received an honorable
service characterization. Service members who have served twenty years
or more may apply for retirement,** and active-duty members with at least
fifteen years of service prior to the end of fiscal year 2018 may be eligible
for early retirement under TERA.'°

IV. DATA AND STATISTICS

A great deal of data is available on mental health issues in the DoD.
This data reveals that mental health conditions are far from uncommon in
the military, and that those responsible for overseeing separation of members
based on such conditions do not always get it completely right. These facts
underscore the importance of military legal professionals understanding the
processes described in this article.

% The Government Accountability Office (GAO) accurately summarized these benefits
in its recent report relating to administrative discharge of military members on the basis
of personality disorder or mental disorder not constituting disability. See U.S. Gov’t
AccoUNTABILITY OFFICE REPORT TO CONGRESSIONAL COMMITTEES NO. GAO-15-266: DEFENSE
HeaLtH CARE: BETTER TRACKING AND OVERSIGHT NEEDED OF SERVICEMEMBER SEPARATIONS
FOR NON-DIsABILITY MENTAL ConDITIONS, app. I (Feb. 2015) [hereinafter GAO-15-266],
https://www.gao.gov/assets/670/668519.pdf. This report was directed by Congress in
FY14 NDAA, supra note 3, § 574.

14938 U.S.C. § 5303A (2012).

150 1d. § 1710(e)(1)(D).

151 See supra note 80 (describing various benefits the DoD provides to separated military
members).

152 See supra note 74 (summarizing certain VA benefits available to separated service
members).

1 38 U.S.C. § 3311(c).

154 See supra note 81 (describing military retirement authorities for the different service
branches).

155 See supra note 82 (identifying the legal authority for TERA).
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The prevalence of mental health issues in the various military services
is well documented. The pressures of military service, particularly in the
deployed environment, can detrimentally impact the mental health of service
members. A comprehensive study conducted from May 2003 to April 2004
on Soldiers and Marines returning from deployments supporting Operations
Enduring Freedom (OEF) and Iraqi Freedom (OIF) revealed that 19.1 percent
of members returning from Iraq and 11.3 percent of members returning from
Afghanistan reported mental health problems.!** According to that same study,
approximately 12 percent of members who served in Iraq were diagnosed
with a mental condition.'”” A later study published in 2008 estimated that of
the 1.64 million service members deployed to support OEF or OIF, approxi-
mately 300,000 suffer from PTSD.!*® More recently, a study commissioned
by the U.S. Army and published in 2014 found that about 25.1 percent of
non-deployed U.S. Army personnel met criteria for a mental disorder.'”* These
numbers substantiate the military’s general need for comprehensive systems
to address the mental health needs of service members.

Available data also reflects that a significant number of service mem-
bers suffering from mental problems are evaluated for disability through the
DES. The National Center for Veterans Analysis and Statistics (NCVAS)
regularly publishes statistics on the number of veterans entitled to disability
benefits.!®® According to one NCVAS report, over four million individuals
received some level of compensation or benefits in fiscal year 2013.'' The
NCVAS does not track the reasons for disability entitlement;'®> however,

156 Charles W. Hoge et al., Mental Health Problems, Use of Mental Health Services, and
Attrition from Military Service after Returning from Deployment to Iraq or Afghanistan,
295 J. AM. MEp. Ass’~N 1023, 1023-24 (Mar. 1, 2006).

157 Id. at 1023, 1028.

158 INVISIBLE WOUNDS OF WAR: PSYCHOLOGICAL AND COGNITIVE INJURIES, THEIR
CONSEQUENCES, AND SERVICES TO AssIST RECOVERY 103 (Terri Tanielian & Lisa H. Jaycox
eds., 2008), https://www.rand.org/content/dam/rand/pubs/monographs/2008/RAND
MG720.pdf.

159 Robert J. Uranso et al., The Army Study to Assess Risk and Resilience in
Servicemembers (Army STARRS), 77 PsycHiatry 107, 114 (2014), https://www.ncbi.nlm.
nih.gov/pmc/articles/PMC4075436/pdf/nihms-601138.pdf.

160 These statistics are accessible through the VA’s official website. U.S. DEPARTMENT OF
VETERANS AFFAIRS, http://www.va.gov/vetdata (last visited Apr. 28, 2018).

161 CoMPENSATION AND PENSION BY County: 2013 (Nat’l Ctr. for Veterans Analysis &
Statistics ed.), https://www.va.gov/vetdata/docs/SpecialReports/2013 Compensation
and Pension by County.xIsx.

162 See generally id.
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a report prepared by the Division of Preventative Medicine at the Walter
Reed Army Institute of Research noted that of the 28,871 service members
who underwent disability evaluation in fiscal year 2012, 9,729—nearly 34
percent—were diagnosed with a disability-qualifying psychiatric condition.!®3
Additionally, the same report notes of the total members who diagnosed with
a medical condition, the vast majority—about 93 percent—were declared
unfit for duty.'*

Turning to those members who underwent administrative discharge
vice disability separation, the Government Accountability Office (GAO)
recently published a report on the DoD’s tracking and accountability over
discharges for non-disability mental conditions.'*® In its report, the GAO
found that three of the four military services—the Army, Navy, and Marine
Corps—do not track the total number of service members separated for a
mental condition not constituting disability.'* The data that is available, how-
ever, reveals that the number of service members who undergo this process is
not insignificant. The Vietnam Veterans of America (VVA) estimated based
on records obtained from the DoD under the Freedom of Information Act
that in 2009, 1,187 members were discharged for a personality disorder.'®’
In 2014, the Air Force, which as the GAO Report noted has a system of
accounting for active-duty enlisted members separated for a non-disability
mental disorder,'®® discharged 324 active-duty enlisted Airmen who had
completed basic training on this basis.'® Twenty of these members were

163 TRI-SERVICE DISABILITY EVALUATION SYSTEMS DATABASE ANALYSIS AND RESEARCH: ANNUAL
ReporT 2013, tbl.4, 7A, 7B, 7C, 7D (Accession Med. Standards Analysis & Research
Activity ed., 2013), http://www.amsara.amedd.army.mil/Documents’ AMSARA AR/
AMSARA%20AR%202013_final.pdf.

164 Jd. tb1.10.

165 GAO-15-266, supra note 148.

166 GAO-15-266, supra note 148, at 9. It is further notable that this 2015 report was
preceded by a GAO Report in 2008, which similarly found that the DoD and military
services generally lacked sufficient oversight to ensure the services adhered to DoD’s
administrative separation requirements. See U.S. Gov’T ACCOUNTABILITY OFFICE REPORT TO
CoNGRESSIONAL ADDRESSEES No. GAO-09-31, DEreNSE HEALTH CARE: ADDITIONAL EFFORTS

NEEDED TO ENSURE COMPLIANCE WITH PERSONALITY DISORDER SEPARATION REQUIREMENTS
(Oct. 2008) [hereinafter GAO-09-31], https://www.gao.gov/assets/290/283014.pdf.

167 MELISSA ADER ET AL., CASTING TROOPS ASIDE: THE UNITED STATES MILITARY’S ILLEGAL
PERSONALITY DiSORDER DISCHARGE PROBLEM 2, 8 (Mar. 2012), https://law.yale.edu/system/
files/documents/pdf/Clinics/VLSC_CastingTroopsAside.pdf.

168 GAO-15-266, supra note 148, at 9.

19 The official data for separations is maintained by the Air Force Personnel Center. The
numbers cited in this article are derived from the Web-Based Administrative Separation
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entitled to a board, though only two members ultimately requested one.'”
These discharges comprised approximately 8.5 percent of the Air Force’s total
number of active-duty enlisted administrative discharge cases.!”" Based on
these statistics, an installation-level staff judge advocate or military defense
counsel could expect to face this type of case in about one of every eleven
to twelve administrative discharge cases. Considering the majority of these
cases do not meet a board and the DoD’s short target metric for resolving
such cases,'” military legal practitioners can reasonably expect that they will
not have a great deal of time to advise their respective clients.

Records from the DRBs for the various military services further
confirm that these discharges are not exactly a rarity. Of the 354 cases pub-
lished by the Air Force DRB for 2014, nineteen cases listed a mental disorder
as either a primary or secondary basis, and in sixteen additional cases the
respondents contended that mental issues contributed to their discharge.'”
Of the 3,324 cases published by the remaining three services'™ for 2013,'
247 listed a non-disability mental condition as a basis for discharge,'” and an
additional 556 cases involved Respondents claiming to have been suffering
from mental conditions.'”’

Publicly available data also shows the various offices processing these
administrative discharges do so less than perfectly. The above-referenced

Program (WASP), which is accessible by Air Force JAG personnel. These numbers do
not include service members who are separated during basic military training, and do not
include discharges from Sheppard Air Force Bases, Texas, as these cases are not entered
into WASP.

170 See supra note 169.

171 Id

172 DoD’s target metric is to complete notification-only enlisted discharge proceedings
within fifteen work days. DoDI 1332.14, supra note 95, encl. 5, para. 7.a(1).

173 These numbers were taken from a review of the various reports published by the
Air Force DRB for 2014. These reports are accessible online. DoD BoArDs oF REVIEW
READING Roows, http://boards.law.af.mil/index.htm (last visited Apr. 28, 2018).

17 The published cases by service were as follows: for the Army DRB, 1,589; for the
Navy DRB, 1,026; and for the Marine Corps DRB, 709. See id.

175 As of the date of publication of this Article, the Army, Navy, and Marine Corps had
not published complete listings of cases reviewed in 2014. See id.

176 The numbers separated by service are as follows: for the Army, 47; for the Navy, 70;
for the Marine Corps, 34. See id.

177 The numbers broken down by service are as follows: for the Army, 284; for the Navy,
120; for the Marine Corps, 152. See id.
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GAO report noted that between fiscal years 2008 and 2012, multiple services
reported less than 90 percent compliance with all the requirements set by
DoD policy.!” After 2012, the DoD discontinued the requirement for services
to issue compliance reports, so the GAO report did not provide data for any
following years.'” It is noteworthy, however, that the Air Force DRB took
some form of corrective action in eleven of the combined thirty-five cases
published in 2014 that indicated the Respondent did or may have suffered
from a mental condition.'® Similarly, in 2013 the DRBs of the Army, Navy,
and Marine Corps granted some type of relief in forty-nine cases where the
Respondent’s record showed some sign of mental condition.'!

V. ISSUES AND CHALLENGES PRESENTED BY SEPARATION
FOR MENTAL CONDITIONS

Thus far, this article has presented an overview of the military’s two
major processes for separating members with mental conditions as well as
some of the facts and figures relevant to these processes. Even a cursory
examination of this information reveals certain issues or “problem areas”
associated with these processes, as well as challenges facing legal profession-
als providing advice in this area of military practice. This section highlights
some of these issues and challenges.

The mere existence of two classes of mental conditions—those that
qualify for disability and those that do not but are still potential grounds for
discharge—in itself presents a significant issue because of the great disparity
in the level of due process!®? and the potential benefits'®* afforded in each pro-
cess. These differences have drawn a certain degree of public scrutiny,'®* and

178 GAO-15-266, supra note 148, at 12. Specifically, in 2012 the Air Force and Marine
Corps reported that they out of compliance with the requirement to notify the service
member that the diagnosis of a personality disorder does not qualify as a disability. The
Air Force also did not report full compliance with the requirement that the member’s
diagnosis be endorsed by the Air Force’s Surgeon General when the member served in
an IDP area. /d. at 12—13. A white paper published by VVA also reported less than 100
percent compliance with DoD requirements by various branches from Fiscal years 2008
through 2010. ADER ET AL., supra note 167, at 11.

17 GAO-15-266, supra note 148, at 20.

180 See DoD BoarDs oF REVIEW READING Roowms, supra note 173.

181 See id.

182 Compare Part 11.B, with Part 111.B.

183 Compare Part 11.C, with Part 111.C.

184 See, e.g., FY14 NDAA, supra note 3, § 574 (directing the GAO to issue a report based
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even caused some to question the fairness of the system currently in place.'®
While the disparate nature of the military’s two processes is by no means a
trivial matter, these distinctions are driven by high-level policy decisions!'®
as well as fiscal and political constraints. As such, they are largely beyond
the control of military legal practitioners. Nonetheless, practitioners should
be generally aware of the disparities if for no other reason than to educate
and better advise their respective clients.

Another glaring issue relates to the practical difficulties associated
with medically diagnosing individuals with specific mental conditions. The
standards are fairly black and white in terms of which conditions qualify
for disability processing and which conditions are potential grounds for
administrative discharge; however, the actual process of diagnosing mental
disorders is anything but clear and simple.'®” Diagnosing mental conditions

on concerns over the DoD’s process of administratively discharging members afflicted
with non-disability mental conditions); Patricia Kime, Bill Requires Yearly Mental Health
Checkups, A.F. TiMEs, Dec. 29, 2014: A13 (acknowledging congressional efforts to

assist members who were discharged for personality or adjustments disorders); Richard
Blumenthal, Senator Blumenthal: New Policy will Help Veterans who have PTSD, NEw
HaveN REGISTER, Nov. 9, 2014, at A10 (noting that various members received improper
discharges prior to the U.S. government’s official recognition of PTSD as a mental
disorder).

185 See, e.g., Lane Filler, Troubled Soldiers Deserve Informed Evaluations, NEWSDAY
(N.Y.), Apr. 23, 2014, at A26 (stating “[t]hose who have risked life and limb and
sacrificed their mental health shouldn’t be saddled with less than honorable discharges
that leave them ineligible for benefits . . .””); James Dao, Branding a Soldier With
‘Personality Disorder’, N.Y. TiMEs, Feb. 24, 2012, at A1 (questioning the level of
command influence in diagnosing members with certain mental disorders); ADER ET
AL., supra note 167 (generally criticizing the military’s separation of members based on
personality, adjustment, and similar disorders).

136 These policy-level decisions are in part guided by medical science. For a discussion
on the medical distinction between personality disorders and mental conditions that may
warrant disability, see generally R. E. Kendell, The Distinction between Personality
Disorder and Mental Illness, 180 BritisH J. PsycH. 110 (2002). See also generally,
Steven K. Erickson, The Myth of Mental Disorder: Transubstantive Behavior and
Taxometric Psychiatry, 41 AkroN L. Rev. 67 (2008) (discussing inter alia the psychiatric
community’s gradual recognition of personality disorders as medically diagnosable
conditions).

187 See generally Simone Hoermann et al., Problems with the Diagnostic System for

Personality Disorders, MENTALHELP.NET (Dec. 6, 2013), https://www.mentalhelp.net/
articles/problems-with-the-diagnostic-system-for-personality-disorders (discussing
difficulties associated with diagnosing personality disorders); Jonathan Shedler & Drew
Westen, Refining Personality Disorder Diagnosis: Integrating Science and Practice,
161 Am. J. PsycHiatrRy 1350 (proposing expansion of diagnostic criteria for personality
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inherently involves subjective analysis, and different experts can reach dif-
ferent conclusions based on the same available facts.!*® Although this issue
is by no means insignificant, exploring it in depth would go beyond the
intent of this article, and would be more aptly done by experts in the field of
psychology or psychiatry.'® Military practitioners should be generally aware
of this issue and the impact it could have on their cases. At the minimum,
practitioners should be cognizant of the importance of members obtaining
thorough medical assessments by qualified professionals.

The time associated with undergoing each process presents additional
concerns. The DES process is generally long and cumbersome. As noted
above, even if they meet the DoD’s processing goals, these cases can take ten
months to resolve.'” This processing time can at times be frustrating for those
involved. Service members undergoing the process are generally retained
on active duty pending evaluation.!*! This fact coupled with the uncertainty
associated with the process could hinder members’ ability to plan for their
futures. Conversely, the member’s command may be frustrated by the impacts
to the mission, particularly in cases where the member has already under-
gone discharge proceedings for misconduct, but is still pending disability
evaluation and the dual-tracked process requires the appropriate authority
to determine under which basis the member will be separated. Although the
DES process is largely controlled by medical professionals and centralized
organizations within each service, legal practitioners who understand and
appreciate the lengthy nature of the process find themselves in a far better
position with respect to advising clients and managing client expectations.

On the other hand, the administrative discharge process is often rela-
tively short, at least when compared to the DES. Even in cases where the

disorders).

'8 On this point, the American Psychiatric Association’s Diagnostic and Statistical
Manual of Mental Disorders, Fifth Edition (DSM-V) recognizes two different diagnostic
models for personality disorders: a categorical model, and a dimensional model. See
DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DisorRDERs [hereinafter DSM-V], §§ 11
and III (Am. Psychiatric Ass’n, 5th ed.) (2013); see also Hoermann et al., supra note 187
(discussing the alternate diagnostic models in the DSM-V); see also generally Shedler &
Westen, supra note 187 (discussing alternate views on diagnosing mental conditions).

139 For examples of substantive discussion on this subject, see Hoermann et al., supra
note 187; Shedler & Westen, supra note 187; Kendell, supra note 186.

190 See DoDM 1332.18, Vol. 2, supra note 29, encl. 7, paras. 2.a, 3.a. (articulating target
timelines for DES processing).

! Id. paras. 3.g-h.
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service member is entitled to a board, the DoD maintains a processing goal of
fifty working days in enlisted cases.!”> Non-board enlisted cases are expected
to be resolved in fifteen working days.'”® This streamlined nature creates its
own set of issues and challenges. The short timeline has created a perception to
some that the military is trying to push “unwanted” people out.'* This percep-
tion may be further exacerbated by the lesser degree of due process afforded
by the discharge process, such as the fact that persons with no medical training
are the ultimate fact-finders and not all cases require a medical diagnosis of
a mental condition in order for the action to proceed.!”” The relatively short
timeline also presents practical challenges to legal professionals attempting
to navigate through the nuanced requirements associated with this type of dis-
charge. Staff judge advocates must ensure their staffs take the time necessary
to ensure the process satisfies all legal requirements. Defense counsel should
similarly understand the applicable procedural and substantive requirements
to best advocate for and protect the rights of their clients.

Apart from general time concerns, a number of systemic issues exist
within the DoD’s process for administratively separating service members
for a non-disability mental condition. The GAO in its recent report directed
by Congress pointed out several of these issues. Specifically, the report noted
that three of the four services do not have a system in place to track the total
number of members discharged for a non-disability mental condition.'”® The

192 DoDI 1332.14, supra note 95, encl. 5, para 7.a(1).
19 Id.

194 See, e.g., Jacqueline Klimas, Obama Signs Veterans Suicide-Prevention Bill, W asH
TmvEs (Feb. 12, 2015), http://www.washingtontimes.com/news/2015/feb/12/obama-
signs-veterans-suicide-prevention-bill (contending “[s]ome allege that the Defense
Department has blamed [PTSD] discharges on a personality disorder . . .”); Tom Philpott,
Navy Accused of Abusing Clause, DALy Press (NEwPORT NEWS, VA.), Dec. 2, 2013, at A2
(alleging Navy medical personnel misuse “administrative separation authority...on many
sailors and Marines whose medical conditions should be screened through the [DES]...”);
Dao, supra note 185, at Al (noting that veterans’ advocates have accused the DoD of
using the diagnosis of mental conditions to “discharge troops because it considers them
troublesome or wants to avoid giving them benefits for service-connected injuries.”);

see also generally ADER ET AL., supra note 185 (criticizing the military’s separation of
members based on personality, adjustment, and similar disorders from Fiscal years 2001
through 2010).

195 Compare DoDI 1332.14, supra note 95, encl. 3, para. 3.a(8)(c)(4)(a) (requiring peer
review of a diagnosis in enlisted cases, but only where the member has served or is
currently serving in an IDP area), with DoDI 1332.30, supra note 97 (containing no such
requirement for officers).

19 GAO-15-266, supra note 148, at 9.
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one service that did have such a system—the Air Force—only tracked the
number of active-duty enlisted discharges.'”” The GAO further noted the DoD
generally has little oversight on this issue.!”® Apart from putting the DoD at
odds with internal control standards applicable to all federal agencies,'” this
apparent lack of oversight hinders the organization’s ability to identify trends
or detect any problems that may exist in the process. The GAO also noted
that the regulations and policies implemented by the different services did
not address all DoD requirements for separations based on non-disability
mental conditions.”® From fiscal years 2008 through 2012, certain services
and service components themselves reported that they had not fully complied
with all the DoD requirements.?! For example, in 2013, the Air National
Guard reported that it had not been separating any members on the basis of
non-disability mental conditions because it did not have a process to obtain
a mental health assessment or diagnosis.??> These deficiencies indicate that
at least some discharged service members were separated without being
afforded the full protections offered by DoD’s discharge policy.?*

One systemic issue not identified in the GAO report centers on how
the different services administer the DoD’s discharge policy, and more spe-
cifically on the distinct treatment of service members based on their rank
and service affiliation. For example, the various military services maintain
different policies on service characterization for enlisted members separated
for a mental condition not constituting disability. Air Force policy requires
an honorable discharge in such cases, as does the Army for its active-duty
personnel.? The remaining services, however, allow for either an honorable

197 Id

198 See id. at 20 (stating “[b]eyond the limited review DoD conducted of the military
services’ compliance reports for personality disorder separations, which was discontinued
after fiscal year 2012, DoD and military service officials stated they do not conduct any
oversight of all non-disability mental condition separations.”); see also generally GAO-
09-31, supra note 166.

199 See generally U.S. Gov’T ACCOUNTABILITY OFFICE / ACCOUNTING & INFORMATION
MANAGEMENT DivisioN No. 00-21.3.1, STANDARDS FOR INTERNAL CONTROL IN THE FEDERAL
GovERNMENT (Nov. 1999), https://www.gao.gov/assets/80/76455.pdf (mandating all
federal agencies maintain internal controls to ensure accountability over intra-agency
requirements).

200 GAO-15-266, supra note 148, at 17-20.

2 Id. at 12-16.

202 Id. at 18-20.

203 Id. at 22.

204 AF1 36-3208, supra note 108, para. 5.7; AFI 36-3209, supra note 99, tbl.3.1, r. 20; AR
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or general service characterization for its enlisted members.?* In other words,
an enlisted Marine with a less than stellar service record who is discharged
for a non-disability mental condition faces the prospect of a general service
characterization, while a Soldier or Airman with the same (or worse) record
discharged on the same basis is guaranteed an honorable characterization.
Perplexingly, the services also maintain distinct policies for officers and
enlisted personnel. The Army,* the Navy,*” and the Marine Corps?® require
officers to receive an honorable characterization if discharged solely based on
a mental condition, while the Air Force permits officers separated on the basis
of a non-disability mental condition to receive either an honorable or general
service characterization.”” Furthermore, DoD administrative discharge policy
mandates additional procedural protections for enlisted members who have
deployed to an IDP area and are facing separation due to a mental condition, to
include peer review of the diagnosis and endorsement by the surgeon general
for the respective military service.?' These same protections are not mandated
in the DoD’s policy for officer separations.?!! These distinctions, at least on
their surface, appear arbitrary, and the various policies and regulations offer
no explanation for them.

VI. RECOMMENDATIONS

As previously noted, correcting some of the issues identified above
would require sweeping changes in how the DoD views individuals suffering
from mental conditions. Such macro-level changes would likely necessitate
significant investment of time and resources from Congress and DoD policy-
makers. The DoD, however, could address many of the issues with far more
modest measures.

635-200, supra note 108, para. 5-13.A.

205 AR 135-178, supra note 108, para. 6-8; MILPERSMAN 1910-120, supra note 108,
para. 4; MCO 1900.16, supra note 108, tbl.6-1.

206 AR 600-8-24, supra note 99, para. 4—17.d; AR 135-175, supra note 99, para. 2—-10.g.
207 SECNAVINST 1920.6C, supra note 99, encl. 4, para. 12.b(1).

208 Id

209 AF1 36-3206, supra note 99, para. 2.1.1; AFI 36-3209, supra note 99, tbl.2.1, . 35.

210 DoDI 1332.14, supra note 95, encl. 3, para. 3.a(8)(c)(4) (requiring peer review of a
diagnosis in enlisted cases, but only where the member has served or is currently serving
in an IDP area).

2 See generally DoDI 1332.30, supra note 97.
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At the outset, the DoD and the services should work to implement the
changes recommended by the GAO in its recent report. These recommenda-
tions are limited solely to the administrative discharge process. Specifically,
the GAO recommended that: (1) all military departments use the appropriate
separation codes to ensure proper tracking of separations for non-disability
mental conditions, (2) the Air Force implement a process to ensure Air
National Guard members suffering from a non-disability mental condition
are separated under the appropriate basis, (3) all services update their respec-
tive administrative discharge policies to incorporate all DoD requirements,
(4) that the services implement an appropriate process to ensure oversight of
the discharge process and compliance with DoD requirements,?'? (5) and that
the DoD conduct a review of the processes used by the military services to
oversee separations to ensure compliance with DoD requirements.?'* The DoD
has largely concurred with these recommendations.’'* Implementing these
changes would help ensure general oversight and accountability of adminis-
trative discharges. Such oversight would effectively alleviate concerns about
whether the DoD fairly and consistently executes its discharge processes.

Apart from the specific changes recommended by the GAO, the DoD
should consider standardizing the military services’ various administrative
discharge policies. Specifically, the services should normalize their policies
relating to service characterization and additional procedural protections for
recently deployed personnel. At present, service members with effectively the
same mental conditions can expect to receive substantively different protec-
tions based on their rank and service affiliation.?® Little to no justification
has been articulated for this disparate treatment based on what most would
view to be arbitrary factors. By implementing standardized policies, or at

212 This recommendation actually combines two separate GAO recommendations.

The first specified that the Air Force, the Navy, and the Marine Corps—those services
reporting less than 90 percent compliance with DoD requirements for administrative
separation based on non-disability mental conditions—“implement processes to

oversee such administrative separations, such as reinstituting the requirement of annual
compliance reporting of a sample of administrative separations, using current DoD policy
requirements as review criteria....” GAO-15-266, supra note 148, at 24. The second
states that the Army should ensure that its “planned oversight of separations for non-
disability mental conditions is implemented and incorporates reservists and National
Guard members separated for such conditions, or that Army implement another process to
oversee such administrative separations using current DoD policy requirements as review
criteria....” Id.

23 Id. at 23-24.
214 Jd. at 29-31.
215 See supra notes 204-211 and accompanying text.
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least articulating reasoned justifications for disparate treatment of certain
members, the DoD and services would bolster the overall legitimacy and
equity of the administrative discharge process.

The DoD should also explore the possibility of adding certain gen-
erally applicable due process protections when discharging any service
member for a non-disability mental condition. As noted above, diagnosing
these conditions can be a complex process, and at times professionals may
disagree.”'® In light of these realities, the DoD may benefit from allowing
members who dispute a particular diagnosis to request a second opinion or
professional independent review. In board-eligible cases, the service might
offer the opportunity for the respondent to request an independent mental
health provider to serve as an advisor to the board, or even a voting board
member. Adding such protections would necessarily increase the time needed
to process these cases. But even without effecting such changes, the DoD
should consider revising their recommended target timelines for complet-
ing these specific types of cases to account for their inherent complexities.
Implementing these additional requirements would not only enhance the
rights of service members and promote more accurate results, but would
also delegitimize the argument that the military improperly uses this basis
for discharge to quickly force out “unwanted” personnel.

Finally, the Judge Advocate General Corps of the respective services
should educate legal personnel, particularly at the installation level, on both
the disability evaluation and administrative discharge processes as they
apply to mental conditions. The statistics discussed above demonstrate that
military legal practitioners at the installation level can reasonably expect to
encounter these cases frequently.?’” And the data also shows that errors in
processing these cases are not altogether uncommon, at least with respect
to administrative discharge for non-disability mental conditions.?'® Educat-
ing legal personnel in the field would likely reduce any procedural errors
arising in these cases. Additionally, providing training at this level would
improve the overall efficacy and integrity of the separation processes. Staff
judge advocates who are familiar with the DES can explain to commanders
what potential impacts that process will have on the member and the unit.
In administrative discharge cases—even where the members in question are
also undergoing disability evaluation—judge advocates who understand the

216 See supra notes 187-189 and accompanying text.
27 See supra notes 167-177 and accompanying text.
218 See supra notes 178—181 and accompanying text.
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nuances of both processes can more intelligently address legal issues such as
mens rea, the existence of aggravating or mitigating factors, proper forum,
and whether the government has taken the required steps to lawfully effect
discharge. In so doing, military legal practitioners can more effectively
advocate for their respective clients to the ultimate fact-finders in discharge
proceedings, thereby resulting in a fairer process that respects the rights of
all concerned.

VII. CoNCLUSION

Separating military members afflicted with mental health conditions
is an issue that is both contentious and necessary. That said, given the cur-
rent state of world affairs and potential for long-term involvement in those
affairs by U.S. military forces, the issue is not one that is likely to disappear
anytime soon. Given the continual scrutiny these cases often attract and
the desire to strike the right balance between doing what is right for the
military organization and what is right for the individual military members
who sacrifice for their country, judge advocates should expect this to be a
dynamic and evolving area of military legal practice. The DoD and military
legal practitioners must work diligently at their respective levels to ensure
the proper legal processes are followed, and strive to improve these processes
when feasible and appropriate.
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[. INTRODUCTION

In an armed conflict, international law maintains that “innocent civil-
ians must be kept outside hostilities as far as possible and enjoy general pro-
tection against danger arising from hostilities.”! A number of treaties outline
the protection of both the civilian population and individual civilians from
the dangers of military operations.? However, the protection of civilians is
not absolute; it exists only “unless and for such time as they take a direct part
in hostilities.”” In other words, international law distinguishes between the
non-combatant civilian trying to survive an armed conflict from the civilian
who has decided to participate directly in the armed conflict. Unfortunately,
none of the treaties that discuss civilians taking a direct (or active) part in
hostilities actually defines what that phrase means.

! COMMENTARY ON THE ADDITIONAL ProTOCOLS OF 8 JUNE 1977 TO THE GENEVA CONVENTIONS
oF 12 Aucust 1949, at 615 (Jean S. Pictet ed., 1987) [hereinafter COMMENTARY ON THE
ApDITIONAL PrOTOCOLS]; see also 1 CUSTOMARY INTERNATIONAL HUMANITARIAN Law 3 (Jean-
Marie Henckaerts & Louise Doswald-Beck eds., 2005) (The principle of “distinction,”
universally accepted as customary international law, asserts that parties engaged in

an armed conflict “must at all times distinguish between civilians and combatants.
Attacks may only be directed against combatants. Attacks must not be directed against
civilians.”).

2 See generally Geneva Convention (I) for the Amelioration of the Condition of

the Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114,

75 UN.T.S. 31 [hereinafter Geneva Convention I]; Geneva Convention (II) for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85 [hereinafter Geneva
Convention IT]; Geneva Convention (IIT) Relative to the Treatment of Prisoners of War,
Aug. 12,1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Geneva Convention III];
Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War,
Aug. 12,1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Geneva Convention [V].

3 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of International Armed Conflicts (Protocol I) art. 51(3), opened for
signature Dec. 12, 1977, 1125 U.N.T.S. 3 [hereinafter Additional Protocol I]; Protocol
Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection
of Victims of Non-International Armed Conflicts (Protocol II) art. 13(3), opened for
signature Dec. 12, 1977, 1125 U.N.T.S. 609 [hereinafter Additional Protocol I1]; see also
Third Additional Protocol to the Geneva Conventions, INT’L ComM. OF RED Cross (Dec.
1, 2007), https://www.icrc.org/eng/resources/documents/misc/emblem-keyfacts-140107.
htm (describing Additional Protocol III, which entered into force on January 14, 2007
and establishes the “red crystal,” an additional emblem for use by Governments and the
International Red Cross and Red Crescent Movement).
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In counterterrorism operations throughout the world, the U.S. Depart-
ment of Defense (DoD) has interpreted “direct participation in hostilities”
broadly, targeting not only civilians whose acts are intended to cause “actual
harm” to their enemies, but also civilians who engage in acts which repre-
sent “an integral part of combat operations,” or those that “effectively and
substantially contribute” to combat operations.” The U.S. position, in many
ways, contrasts that of the International Committee of the Red Cross (ICRC),
whose narrower view of direct participation in hostilities is limited to conduct
that meets a three-part test. The ICRC standard requires the civilian’s action
to meet a certain threshold of harm, to have a direct causal link to the harm
that results from the act, and to be specifically designed to support one bel-
ligerent and harm another.’

This article applies the ICRC and U.S. interpretations of direct par-
ticipation in hostilities to various acts undertaken every day by civilians
in support of U.S. military operations. Part II reviews the foundations of
international humanitarian law protecting civilians in armed conflict. Part
IIT introduces the concept of direct participation in hostilities, and sets forth
both the ICRC and DoD interpretations of that phrase. In Part IV, these
standards are applied to various activities performed by civilians in support
of U.S. military activities including (1) operators of remotely-piloted aircraft,
(2) civilians engaged in military operations in cyberspace, and (3) civilians
providing various “combat support services ™ to the U.S. military. Part IV
then examines differences in the ICRC and DoD standards and explores how
the nature and timing of the acts, as well as their geographic proximity to the
battlefield, may cause civilians to lose their protection from being attacked
as a military target.

The analysis leads to four recommendations, described in Part V. First,
both the ICRC and DoD should clarify the terms “integral” and “effective
and substantial,” respectively, which they use to define direct participation in
hostilities. Second, both the DoD and the ICRC need to update and revise, as

4 See U.S. DEP’T OF DEF., LaW OF WAR MANUAL 9§ 5.8.3 (2016 ed. 2015) [hereinafter Law
OF WAR MANUAL].

5 NiLs MELZER, INT’L ComM. OF RED CRrOsS, INTERPRETIVE GUIDANCE ON THE NOTION OF
DIRECT PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN LAW 46 (2009)
[hereinafter ICRC GUIDANCE].

¢ JoINT CHIEFS OF STAFF, JOINT PuBLIcATION 4-0, JoiNT LocisTics, at GL-5 (2013) (defining
combat support services as “[t]he essential capabilities, functions, activities, and tasks
necessary to sustain all elements of all operating forces in theater at all levels of war”)
[hereinafter JoinT PuBLicaTION 4-0].
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necessary, their definitions and guidance in order to account for the unique
challenges that exist in cyberspace. Third, the DoD should eliminate geo-
graphic proximity as a factor for determining when civilians have taken a
direct part in hostilities. Finally, the ICRC should reject the “revolving door”
principle, the idea that individuals who participate in hostilities on a recurrent
basis can “regain protection from attack between their operations.”” The DoD,
which has already rejected the revolving door principle, should specifically
address in its Law of War Manual the legal and policy implications of this
rejection on civilians who support U.S. military operations.

II. OBLIGATION NOT TO ATTACK CIVILIANS UNLESS THEY TAKE A DIRECT PART
IN HOSTILITIES

There is universal agreement among States that civilians must be
protected from attack during periods of armed conflict. The four Geneva
Conventions of 19498 are the foundational authorities for modern international
humanitarian law. During their drafting, “the discussions were dominated by
a common horror of the evils caused by [World War 1] and a determination
to lessen the sufferings of war victims.”” The Geneva Conventions built
upon a growing body of international humanitarian law, including the Hague
Conventions of 1907, which included a provision prohibiting the “attack or
bombardment, by whatever means, of towns, villages, dwellings, or build-
ings which are undefended.”'° But two other multilateral instruments—the
1977 Protocols Additional to the Geneva Conventions, known as Additional
Protocol I and Additional Protocol II—detail the modern protections for
civilians universally accepted today.!!

Additional Protocol I provides detailed protections for victims of
international armed conflicts. Additional Protocol I defines international
armed conflicts as:

7 Michael N. Schmitt, The Status of Opposition Fighters in a Non-International Armed
Confflict, 88 INnT’L L. STUD. 119, 136 (2012).

8 See Geneva Convention I, supra note 2; Geneva Convention II, supra note 2; Geneva
Convention III, supra note 2; Geneva Convention IV, supra note 2.

® INT’L ComM. oF RED Cross, THE GENEVA CONVENTIONS OF 12 AuGusT 1949: COMMENTARY
ON GENEVA CONVENTION (IV) RELATIVE TO THE PROTECTION OF CIVILIAN PERSONS IN TIME OF
War 8 (Jean S. Pictet ed., 1958).

19 Hague Convention (IV) Respecting the Laws and Customs of War on Land, annex, art.
25 (Oct. 18, 1907).

" Additional Protocol I, supra note 3; Additional Protocol II, supra note 3.

Applying the U.S. and ICRC Standards 57



all cases of declared war or of any other armed conflict which
may arise between two or more of the High Contracting Par-
ties, even if the state of war is not recognized by one of them...
[and] all cases of partial or total occupation of the territory of
a High Contracting Party, even if the said occupation meets
with no armed resistance.'?

Additional Protocol II provides protection for civilians in non-international
armed conflicts, those armed conflicts which are not covered by Additional
Protocol I “and which take place in the territory of a High Contracting Party
between its armed forces and dissident armed forces or other organized
armed groups.”"?

Article 13 of Additional Protocol II mirrors the first three paragraphs
of Article 51 of Additional Protocol I, to wit:

1. The civilian population and individual civilians shall enjoy
general protection against the dangers arising from military
operations. To give effect to this protection, the following
rules shall be observed in all circumstances.

2. The civilian population as such, as well as individual civil-
ians, shall not be the object of attack. Acts or threats of vio-
lence the primary purpose of which is to spread terror among
the civilian population are prohibited.

3. Civilians shall enjoy the protection afforded by this Part,
unless and for such time as they take a direct part in hostilities."

12 Geneva Convention I, supra note 2, art. 2; Geneva Convention I, supra note 2, art. 2;
Geneva Convention III, supra note 2, art. 2; Geneva Convention IV, supra note 2, art. 2;
see also Additional Protocol I, supra note 3, art. 1(3) (“This Protocol, which supplements
the Geneva Conventions of 12 August 1949 for the protection of war victims, shall apply
in the situations referred to in Article 2 common to those Conventions.”).

13 Additional Protocol 11, supra note 3, art. 1(1) (noting that, in order to qualify as
non-international armed conflicts, the organized armed groups must “under responsible
command, exercise such control over a part of its territory as to enable them to carry out
sustained and concerted military operations and to implement this Protocol””) Moreover,
Article 1, paragraph 2, of Additional Protocol II expressly does not apply to “situations
of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence
and other acts of a similar nature, as not being armed conflicts.” Id. art. 1(2).

4 Id. art. 13; Additional Protocol I, supra note 3, art. 51.
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This third paragraph, which protects civilians “unless and for such
time as they take a direct part in hostilities,”" is the main focus of this article.

Though the United States has ratified all four Geneva Conventions, '
it is not a party to the Additional Protocols."” If it was, express requirements
protecting civilians “against the dangers arising from military operations” and
providing that civilians “shall not be the object of attack...[or subjected to]
[a]cts or threats of violence the primary purpose of which is to spread terror,”
would apply directly to the United States as a matter of treaty.'® Nonetheless,
the United States is still bound by the Additional Protocol requirements to
the extent they represent customary international law."

A multilateral treaty can lead to the formation of customary interna-
tional law if the treaty is of a fundamentally “norm-creating character,” if
it enjoys widespread and representative participation, and if sufficient time
has elapsed to allow the customary law to develop.? Here, the 1949 Geneva

15" Additional Protocol I, supra note 3, art. 51(3); Additional Protocol I, supra note 3, art.
13(3).

16 Treaties, States Parties, and Commentaries: United States of America, INT’L COMM.OF
RED Cross, https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByCountrySelected.
xsp?xp_countrySelected=US (last visited Apr. 7, 2017); see also 1 FINAL RECORD OF

THE DipLoMaTiC CONFERENCE OF GENEVA OF 1949, at 346 (1949), https://www.loc.gov/
rr/frd/Military Law/pdf/Dipl-Conf-1949-Final Vol-1.pdf (the U.S. representative

stated that “[t]he Government of the United States fully supports the objectives of this
Convention.”).

17 Treaties, States Parties, and Commentaries. But see Ben Schreckinger, Trump Calls
Geneva Conventions ‘the Problem’, PoLitico (Mar. 30, 2016), http://www.politico.
com/blogs/2016-gop-primary-live-updates-and-results/2016/03/donald-trump-geneva-
conventions-221394 (referencing President Donald Trump’s comment that “[t]he problem
is we have the Geneva Conventions, all sorts of rules and regulations, so the soldiers are
afraid to fight.... I think we’ve got to make some changes, some adjustments.”).

¥ Additional Protocol I, supra note 3, art. 51; Additional Protocol 11, supra note 3, art.
13; see also U.S. ConsT. art. VI (declaring that “all Treaties made, or which shall be
made, under the Authority of the United States, shall be the supreme Law of the Land.”).

19 Statute of the International Court of Justice art. 38(1)(b), June 26, 1945, 33 UN.T.S.
993 (defining customary international law as “evidence of a general practice accepted by
law”™).

20 North Sea Continental Shelf (F.R.G. v. Den.; FR.G. v. Neth.), 1969 1.C.J. 3, 42 (Feb.
20, 1969). North Sea Continental Shelf concerned the delimitation of the continental shelf
among Germany, Denmark, and the Netherlands. /d. at 5. Denmark and the Netherlands
were states parties to the 1958 Geneva Convention on the Continental Shelf, but Germany
was not. /d. at 19-20. Denmark and the Netherlands nonetheless maintained that
Germany was “bound to accept delimitation on an equidistance — special circumstances
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Conventions and the 1977 Additional Protocols are of a fundamentally
“norm-creating character” since they impose as their primary obligation a
non-derogable human right. Second, they enjoy “a very widespread and rep-
resentative participation.”! Every member of the United Nations has ratified
or acceded to the 1949 Geneva Conventions, and 174 States have ratified or
acceded to Additional Protocol 1.2 Also, at the time of ratification, Article 51
of Additional Protocol I was adopted by 77 votes in favor, one against, and
16 abstentions.? Similarly, 168 States have ratified or acceded to Additional
Protocol IL** Article 13 of which was adopted by consensus.” Finally, many
decades have passed since the treaties entered into force, while extensive
and uniform state practice has shown a general recognition that “States must
never make civilians the object of attack.” In fact, the International Court of

basis, because the use of this method is not in the nature of a merely conventional
obligation, but is, or must now be regarded as involving, a rule that is part of the corpus
of general international law...binding on the Federal Republic automatically and
independently of any specific assent, direct or indirect.” /d. at 28.

2 Id. at 42.

22 STATES PARTY TO THE FOLLOWING INTERNATIONAL HUMANITARIAN LAW AND OTHER RELATED
TREATIES AS OF 14-May-2018, InT’L ComMm. oF RED CRoss, https://ihl-databases.icrc.org/
applic/ihl/ihl.nsf/vwTreaties1949.xsp (select “States Party to the Main Treaties” under
“Reference Documents™) (last visited May. 14, 2018) [hereinafter STATES PARTY].

2 InT’L ComM. OF RED CRroSS, 2 CUSTOMARY INTERNATIONAL HUMANITARIAN Law 107
(Jean-Marie Henckaerts & Louise Doswald-Beck eds., 2005) [hereinafter CUsSTOMARY
INTERNATIONAL HUMANITARIAN LAW] (citing 6 OFFicIAL RECORDS OF THE DIPLOMATIC
CONFERENCE ON THE REAFFIRMATION AND DEVELOPMENT OF INTERNATIONAL HUMANITARIAN
LaAw AppLICABLE IN ARMED CONFLICTS (GENEVA 1974-1977), at 16 (1977) [hereinafter
GENEVA OFFICIAL RECORDS]).

24 StATES PARTY, supra note 22, at 6.

25 2 CUSTOMARY INTERNATIONAL HUMANITARIAN LAw, supra note 23, at 107 (citing GENEVA
OFfFICIAL RECORDS, supra note 23, at 134).

26 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J.

226, 257 (July 8, 2006) [hereinafter Nuclear Weapons Advisory Opinion]; see also HCJ
769/02 Public Committee against Torture in Israel v. Government of Israel (2006) (Isr.)
[hereinafter Torture in Israel Case] (holding “[c]ustomary international law regarding
armed conflicts protects ‘civilians’ from harm as a result of the hostilities...[as] expressed
in article 51(2) of The First Protocol”) (citing YorAM DINSTEIN, WAR, AGGRESSION AND
SeLF-DEFENCE 201 (4th ed. 2005)) (judgment available in English at http://elyonl.court.
gov.il/Files ENG/02/690/007/a34/02007690.a34.pdf); David Kretzmer, Targeted Killing
of Suspected Terrorists: Extra-Judicial Executions or Legitimate Means of Defence?, 16
Eur. J. InT’L L. 171, 192 (2000); ORNA BEN-NAFTALI & YUVAL SHANI, INTERNATIONAL LAW
BETWEEN WAR AND PEACE 142, 269 (2006); ANTONIO CASSESE, INTERNATIONAL LAaw 420 (2d
ed. 2005); Marco Roscini, Targeting and Contemporary Aerial Bombardment, 54 INT’L
& Cowmp. Q. 411, 418 (2005); Vincent-Joel Proulx, If the Hat Fits Wear It, If the Turban
Fits Run for Your Life: Reflection on the Indefinite Detention and Targeted Killings of
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Justice has called that proposition one of the “cardinal principles contained
in the texts constituting the fabric of humanitarian law.”?’

The United States has acknowledged the principle that the civilian
population and individual civilians may not be the object of direct attack as
customary international law.?® In 2007, John Bellinger, then U.S. Depart-
ment of State Legal Advisor, described the recent history of this position,
demonstrating that rather than a desire to limit civilian protections, the failure
of the United States to ratify Additional Protocol I was based on its concerns
that the Additional Protocol’s protections were counterproductive to the
common goal:

President Reagan decided not to submit Additional Protocol I
of the Geneva Conventions to the Senate for ratification in part
because he feared that the treaty contained a disincentive to
follow the laws of war by extending combatant status [protec-
tions] in certain cases to those who do not follow the rules.
As former Department of State Legal Adviser Abe Sofaer
explained, “inevitably, regular forces would treat civilians
more harshly and with less restraint if they believed that their
opponents were free to pose as civilians while retaining their
right to act as combatants and their POW status if captured.””

Suspected Terrorists, 56 HastinGs L. J. 801, 879 (2005); George Aldrich, Laws of War on
Land, 94 Am. J. INT’L L. 42, 53 (2000)).

2 Nuclear Weapons Advisory Opinion, supra note 26, at 257 (concluding that “these
fundamental rules are to be observed by all States whether or not they have ratified the
conventions that contain them, because they constitute intransgressible principles of
international customary law.”).

28 See Memorandum from W. Hays Parks on 1977 Protocols Additional to the Geneva
Conventions: Customary International Law Implications to John H. McNeil, Assistant
General Counsel (International), Office of the Secretary of Defense (May 8, 1986)
(“We view the following provisions as already part of customary international law...
Civilians: Articles 51, paragraph 2”); Michael J. Matheson, Remarks, Session One: The
United States Position on the Relation of Customary International Law to the 1977
Protocols Additional to the 1949 Geneva Conventions, 2 AM. U. J. INT’L L. & PoL’y 419,
426 (1987) (“We support the principle that the civilian population as such, as well as
individual citizens, not be the object of acts or threats of violence the primary purpose
of which is to spread terror among them, and that attacks not be carried out that would
clearly result in collateral civilian causalities disproportionate to the expected military
advantage.”).

2 John Bellinger, Unlawful Enemy Combatants, Opinio Juris (Jan. 17,2007, 7:01 AM),
http://opiniojuris.org/2007/01/17/unlawful-enemy-combatants/.
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Accordingly, Bellinger agreed with the “general principle of international law
that civilians lose their immunity from attack when they engage in hostilities,”
but he ultimately disagreed “with the contention that [the entirety of Article
51 of Additional Protocol I] is customary international law.”*°

More recently, the U.S. DoD has provided extensive guidance on the
application of force to civilians during armed conflicts.>' The United States,
although not a party to the Additional Protocols, adheres to two key principles
consistent with those treaties. First, the United States accepts and affirms
that “it has long been recognized that there is no right to make [civilians]
the object of attack.”? Second, U.S. forces may target “[c]ivilians who take
a direct part in hostilities [since they] forfeit protection from being made the
object of attack.”3 Thus, the United States is largely in agreement with the
international community with respect to a general protection of civilians in
armed conflict.

The Department of Defense Law of War Manual (“Law of War Man-
ual’), first released in June 2015, is intended to reflect “‘sound legal positions
based on relevant authoritative sources of the law, including as developed
by the DoD or the U.S. Government under such sources, and to show in the
cited sources the past practice of DoD or the United States in applying the
law of war.”3* Section V of the Law of War Manual is devoted to the Conduct
of Hostilities. It addresses, among other things, protection of civilians during
armed conflict, the concept of direct participation in hostilities, and civilian
membership in non-State armed groups.®® The U.S. position concerning the
protection of civilians from the brutality of armed conflict largely mirrors
that of the ICRC and the States party to the Additional Protocols. The Law
of War Manual, for instance, expresses the DoD’s view that “[t]he protec-
tion of civilians against the harmful effects of hostilities is one of the main

30 1d.

31 See Law oF WAR MANUAL, supra note 4.
32 Id. 41 4.2.1 (footnotes omitted).

3 1d. 95.8.

3% Id. at v (noting that the Law of War Manual contains the legal views of only the DoD:
“Although the preparation of this Manual has benefited from the participation of lawyers
from the Department of State and the Department of Justice, this Manual does not
necessarily reflect the views of any other department or agency of the U.S. Government
or the views of the U.S. Government as a whole.”).

3 Id. 995.2,5.7,5.8.
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purposes of the law of war.”3¢ The Law of War Manual contains a specific list
of prohibitions—"“negative duties”*—to respect civilians and refrain from
directly attacking them. U.S. forces, for example, do not make civilians the
object of attack, nor do they attack military objectives when “the expected
incidental loss of civilian life, injury to civilians, and damage to civilian
objects would be excessive in relation to the concrete and direct military
advantage expected to be gained.”**

There being a general consensus on the necessity to protect civilians
during both international and non-international armed conflict “unless and
for such time as they take a direct part in hostilities,” considerable ques-
tions remain as to exactly what that phrase means. Article 3 of all four 1949
Geneva Conventions, known as Common Article 3, requires States to provide
“humane” treatment for “[pJersons taking no active part in the hostilities” dur-
ing “armed conflict not of an international character.”* Similarly, Additional
Protocols I and II protect civilians from direct attack “unless and for such time
as they take a direct part in hostilities.”* Hostilities are generally regarded
as “acts of war that by their nature or purpose struck at the personnel and
materiel of enemy armed forces,”*? but uncertainty remains concerning the
kind and extent of participation that could cause a civilian to lose protection
from direct attack.

One issue can be quickly dismissed, since there appears to be a con-
sensus concerning its resolution: although the English translation of Common
Article 3 refers to an “active” part in hostilities* and the Additional Protocols

% 1d 95.2.

3 Id.

B Id 95.2.2.

3 Additional Protocol 1, supra note 3, art. 51(3); Additional Protocol II, supra note 3, art.
13(3).

40 Geneva Convention I, supra note 2, art. 3; Geneva Convention II, supra note 2, art. 3;
Geneva Convention III, supra note 2, art. 3; Geneva Convention IV, supra note 2, art. 3.
4" Additional Protocol I, supra note 3, art. 51(3); Additional Protocol 11, supra note 3, art.
13(3).

42 COMMENTARY ON THE ADDITIONAL PROTOCOLS, supra note 1, at 1453 (also noting that

“several delegations considered that the term ‘hostilities’ also covers preparations for
combat and returning from combat”).

4 Geneva Convention I, supra note 2, art. 3; Geneva Convention II, supra note 2, art. 3;
Geneva Convention III, supra note 2, art. 3; Geneva Convention IV, supra note 2, art. 3.
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refer to a “direct” part in hostilities,* they nonetheless mean the same thing.
According to the ICRC,

Although the English texts of the Geneva Conventions and
Additional Protocols use the words “active” and “direct,”
respectively, the consistent use of the phrase “participent
directement” in the equally authentic French texts demonstrate
that the terms “direct” and “active” refer to the same quality
and degree of individual participation in hostilities.*

This interpretation has been affirmed by international courts like the Interna-
tional Criminal Tribunals for Rwanda* and the Former Yugoslavia.*’ It has
also been adopted by the U.S. DoD.* However, the DoD adds an interesting
qualifier about the interpretation of the term:

Another reason for treating the terms “active” and “direct” the
same in this context is that they are understood to be terms of
art addressing a particular legal standard, and there are a range
of views as to what that legal standard means. Thus, there
may be different views about what the underlying standard
means, even when there is agreement on the appropriate term
to describe that standard. Accordingly, there seems to be little
value in distinguishing between the two terms for the purposes
of applying this legal rule.®

This hedging foreshadows the next, most important debate in this
area: how to define “direct participation in hostilities” and what activities
may cause a civilian to lose protection from direct attack during an armed
conflict. Part III sets forth the views of the ICRC and DoD, respectively.

4 Additional Protocol I, supra note 3, art. 51(3); Additional Protocol 11, supra note 3, art.
13(3).
45 ICRC GUIDANCE, supra note 5, at 43.

4 See Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment § 629 (Int’l Crim. Trib.
for Rwanda Sept. 2, 1998).

47 See Prosecutor v. Tadi¢, Case No. IT-94-1, Judgment 4 614—15 (Int’l Crim. Trib. for
the Former Yugoslavia May 7, 1997).

48 See Law oF WAR MANUAL, supra note 4, 9 5.8.1.1.
¥ Id.
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III. DEFINING DIRECT PARTICIPATION IN HOSTILITIES
A. ICRC Interpretive Guidance

In 2009, the ICRC published its comprehensive Interpretive Guidance
On The Notion Of Direct Participation In Hostilities Under International
Humanitarian Law (ICRC Guidance).>® In preparation for the ICRC Guid-
ance’s publication, the ICRC studied “first and foremost, the rules and prin-
ciples of customary and treaty [international humanitarian law,] and, where
necessary, the travaux préparatoires of treaties, international jurisprudence,
military manuals, and standard works of legal doctrine.”*! At the invitation of
the ICRC, five informal expert meetings were held from 2003 to 2008, “each
bringing together 40 to 50 legal experts from academic, military, governmen-
tal, and nongovernmental circles.”? In many instances, the resulting /CRC
Guidance has served as a starting point from which States, academics, and
non-governmental organizations have begun their own analyses. However,
as one U.S. government lawyer notes, the /ICRC Guidance “has not become
the gold standard that might originally have been hoped for.”>

The ICRC determined that a civilian’s act must exhibit three cumu-
lative requirements in order to constitute direct participation in hostilities.
First, “[t]he act must be likely to adversely affect the military operations or
military capacity of a party to an armed conflict or, alternatively, to inflict
death, injury, or destruction on persons or objects protected against direct
attack.”* Second, there must be a “direct causal link between the act and
the harm likely to result either from that act, or from a coordinated military
operation of which that act constitutes an integral part.” Third, “the act must
be specifically designed to directly cause the required threshold of harm in
support of a party to the conflict and to the detriment of another.”* These

0 See ICRC GUIDANCE, supra note 5.
St Id. at 9.
2 1d.

33 Stephen Pomper, Toward a Limited Consensus on the Loss of Civilian Immunity in
Non-International Armed Conflict: Making Progress through Practice, 88 INT’L L. STuD.
181, 186 (2012).

3 Id. at 46.
5 Id.
6 Id.
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three requirements are referred to as “threshold of harm,” “direct causation,”
and “belligerent nexus,” respectively.’’

1. Threshold of Harm

Under the /CRC Guidance, the first element of direct participation in
hostilities requires that, before civilians lose the protections afforded them
under the Additional Protocols and customary international law, the likely
harm resulting from their hostile action must exceed a certain threshold.*
As a starting point, the ICRC Guidance notes that this harm could be either
“harm of a specifically military nature” or that which inflicted “death, injury,
or destruction on persons or objects protected against direct attack.”* How-
ever, “the building of fences or roadblocks, the interruption of electricity,
water, or food supplies, the appropriation of cars and fuel, the manipulation
of computer networks, and the arrest or deportation of persons” fall short of
this standard since, in the absence of adverse military effects, they do not
“cause the kind and degree of harm required to qualify as direct participation
in hostilities.”*

2. Direct Causation

Next, in order for an action to negate protection from direct attack, it
must, as the relevant treaties say, be “direct.”®! As the /ICRC Guidance notes,
the treaty requirement that participation in hostilities be direct “implies that
there can also be ‘indirect’ participation in hostilities, which does not lead
to such loss of protection.”® These indirect activities include “the general
war effort and war sustaining activities...that merely maintain or build up
the capacity to cause...harm.”®

T Id.
3 Id. at47.
¥ Id.
0 Jd. at 50.

1 See Additional Protocol 1, supra note 3, art. 51(3); Additional Protocol II, supra note 3,
art. 13(3).

2 TCRC GUIDANCE, supra note 5, at 51.

8 Id. at 52; see also id. at 34-35 (defining “recruiters, trainers, financiers and
propagandists” as examples of those who provide an indirect contribution to the war
effort).

66 The Air Force Law Review * Volume 79



Adopting a plain-meaning reading of the word “direct,” the ICRC
rejects any broader interpretation by embracing a position that “direct cau-
sation should be understood as meaning that the harm in question must be
brought about in one causal step.”** In other words, providing an adversary
with supplies and services, scientific research and design, and production and
transport of weapons and equipment do not constitute direct participation in
hostilities, and therefore would not result in a loss of protection against direct
attack “unless carried out as an integral part of a specific military operation
designed to directly cause the required threshold of harm.”®* Examples of the
latter include the identification and marking of targets and tactical intelligence
“where the act constitutes an integral part of a concrete and coordinated
tactical operation that directly causes such harm.”®

Finally, the /ICRC Guidance notes that the requirement of direct
causation “refers to a degree of causal proximity,...not [merely]...tempo-
ral or geographic proximity.”®’ For example, deploying a weapon system
remotely either in time (e.g., a pressure-triggered improvised explosive
device implanted days before its ultimate target arrives) or distance (e.g., a
remotely-piloted aircraft) can still constitute direct participation in hostili-
ties.®® Conversely, “although the delivery or preparation of food for combatant
forces may occur in the same place and at the same time as the fighting, the
causal link...remains indirect.”®

Kenneth Watkin, Judge Advocate General of Canadian Forces from
2006 to 2010, has called the ICRC Guidance an “Opportunity Lost.”” Watkin

% Id. at 53 (emphasis added).

8 Jd. (“[R]ecruitment and training of personnel is crucial to the military capacity of a
party to the conflict, [but] the causal link with the harm inflicted on the adversary will
generally remain indirect.”).

% Id. at 54-55.

87 Id. at 55 (emphasis in original).

% Id.

 Id.

7 Kenneth Watkin, Opportunity Lost: Organized Armed Groups and the ICRC “Direct
Participation in Hostilities ” Interpretive Guidance, 42 N.Y.U. J. INT’L L. & PoL.

641 (2010); see also W. Hays Parks, Part IX Of The ICRC “Direct Participation In
Hostilities” Study: No Mandate, No Expertise, And Legally Incorrect, 42 N.Y.U. J. INT’L
L. & PoL. 769, 784 (2010) (describing the contention produced by one section of the
Guidance during the drafting process: “Most experts’ comments, and particularly those
of the military experts, were strongly critical for reasons ranging from questions as to
the study’s remit to doubts about the ICRC’s “one size fits all” use-of-force formula
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criticized the ICRC Guidance’s interpretation that those who perform “inte-
grated support functions” (as opposed to a “continuous combat function’) do
not lose their protection as civilians “even though the functions they perform
are the same ones for which members of state armed forces can be attacked.”
Watkin also asserted that “the [/CRC Guidance’s] focus on the tactical level
of war does not match the realities of how warfare is conducted.”” As an
example of both premises, Watkin cites “[a]n uninterrupted causal chain of
events between the production of [an improvised explosive device] and the
application of violence.”” By limiting the loss of protection to those civilians
who would plant or detonate the device rather than those who assemble, store,
smuggle, purchase, or build it, the /CRC Guidance overtly protects those
whose actions are a necessary component to the use of an often indiscriminate
and terroristic weapon.”™

Watkin’s critique is echoed by Michael N. Schmitt of the U.S. Naval
War College.” In his analysis of opposition fighters involved in non-inter-
national armed conflicts, Schmitt picks up where Watkin left off, attacking
the /ICRC Guidance’s example concerning improvised explosive devices.
Also concluding that the ICRC’s direct causation requirement is “overly
restrictive,” Schmitt asserts that calling assembly of an improvised explosive
device indirect participation “flies in the face of common sense; no State that
engages in combat could reasonably accept it.”’

that would apply to combatants in international armed conflict and across the conflict
spectrum to civilians taking a direct part in hostilities.”); Kenneth Watkin, INT’L ComM.
of RED Cross, https://www.icrc.org/en/author/kenneth-watkin (last visited May 16, 2017)
(noting Mr. Watkin is a former Judge Advocate General of the Canadian Forces).

" Watkin, supra note 70, at 644; see also Ryan T. Kresbach, Totality of the
Circumstances: The DoD Law of War Manual and the Evolving Notion of Direct
Participation in Hostilities, 9 J. Nat’L SEc. L. & Poricy 125, 155 (2017) (“The argument
to include as targetable those serving combat support or combat service support roles for
a non-State armed group is about more than just equity vis-a-vis their State armed forces
counterparts. Rather, it focuses on the real contribution that those individuals provide to
the overall support of their group’s military mission.... Thus, the ICRC’s threshold of
harm analysis is under-inclusive by restricting the analysis to a focus on harm caused
without similarly accounting for benefits bestowed.” (footnotes omitted)).

2 Watkin, supra note 70, at 644.
3 Id. at 658.

* Id.

5 See Schmitt, supra note 7.

6 Id. at 136.
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3. Belligerent Nexus

Provided that an act satisfies the threshold of harm and direct causa-
tion elements, the ICRC also interprets international humanitarian law to
require the acts which strip civilians of protection from direct attack to be
“integral” to the ongoing international or non-international hostilities.”” This
nexus has components that relate to both the effect of the act and the purpose
of the act:

in order to amount to direct participation in hostilities, an act
must not only be objectively likely to inflict harm that meets
the first two criteria, but it must also be specifically designed
to do so in support of a party to an armed conflict and to the
detriment of another (belligerent nexus).”

The ICRC Guidance notes, however, that this element is distinguish-
able from subjective, specific, or hostile intent.” Those terms “relate to the
state of mind of the person concerned, whereas belligerent nexus relates to
the objective purpose of the act. That purpose is expressed in the design of
the act or operation and does not depend on the mindset of every participating
individual.”® So, for example, armed violence “which is not designed to harm
a party to an armed conflict, or which is not designed to do so in support of
another party” (e.g., theft for personal gain or the murder of a personal enemy)
does not constitute participation in hostilities and must be addressed through
law enforcement rather than the application of military force.®!

77 ICRC GUIDANCE, supra note 5, at 58.
8 Id. (emphasis in original).
" Id. at 59.

8 Jd. (also noting that “[d]uring the expert meetings, there was almost unanimous
agreement that the subjective motives driving a civilian to carry out a specific act

cannot be reliably determined during the conduct of military operations and, therefore,
cannot serve as a clear and operable criterion for “split second” targeting decisions.”)
Furthermore, “there was agreement that hostile intent is not a term of [international
humanitarian law], but a technical term used in rules of engagement (ROE) drafted under
national law.... Therefore, it was generally regarded as unhelpful, confusing or even
dangerous to refer to hostile intent for the purpose of defining direct participation in
hostilities.” Id.

81 Id. at 58-59.
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B. Law of War Manual

The U.S. DoD generally employs a broader, more flexible definition
of direct participation in hostilities. As discussed above, civilians can take
actions which cause them to lose their protection against direct attack by
belligerents, a concept which is well established in the Additional Protocols
and customary international law. The DoD has rejected the ICRC’s criteria
for when this occurs—threshold of harm, direct causation, and belligerent
nexus*>—in favor of its own, less restrictive standard. According to the Law
of War Manual:

At a minimum, taking a direct part in hostilities includes
actions that are, by their nature and purpose, intended to cause
actual harm to the enemy. Taking a direct part in hostilities
extends beyond merely engaging in combat and also includes
certain acts that are an integral part of combat operations or
that effectively and substantially contribute to an adversary’s
ability to conduct or sustain combat operations. However, tak-
ing a direct part in hostilities does not encompass the general
support that members of the civilian population provide to
their State’s war effort, such as by buying war bonds.*

In other words, the DoD envisions different levels of participation
in hostilities, from actions intended to cause actual harm to the enemy to

8 Id. at 46.

8 Law oF WAR MANUAL, supra note 4, § 5.8.3 (footnotes omitted). But note a different
view presented by the United States fifteen years ago in the context of children in
armed conflict, one which seems to align more closely with the ICRC’s interpretation
of direct participation in hostilities. U.S. DEP’T oF STATE, INITIAL REPORT OF THE UNITED
STATES OF AMERICA TO THE UN COMMITTEE ON THE RIGHTS OF THE CHILD CONCERNING THE
OpTIONAL PROTOCOL TO THE CONVENTION ON THE RIGHTS OF THE CHILD ON THE INVOLVEMENT
oF CHILDREN IN ARMED CoNFLICT (Sept. 14, 2002), https://www.state.gov/documents/
organization/84649.pdf (“The United States understands the phrase ‘direct part in
hostilities’ to mean immediate and actual action on the battlefield likely to cause harm
to the enemy because there is a direct causal relationship between the activity engaged
in and the harm done to the enemy. The phrase ‘direct participation in hostilities’

does not mean indirect participation in hostilities, such as gathering and transmitting
military information, transporting weapons, munitions and other supplies, or forward
deployment...there is no prohibition concerning indirect participation in hostilities or
forward deployment. The term ‘direct’ has been understood in the context of treaties
relating to the law of armed conflict...to mean a direct causal relationship between the
activity engaged in and the harm done to the enemy at the time and place where the
activity takes place.”).
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those which are either (1) an integral part of combat operations or (2) that
“effectively and substantially” contribute to an adversary’s ability to conduct
or sustain combat operations.®

Affording more flexibility to the warfighter than the /ICRC Guidance,
the Law of War Manual provides five additional criteria for decision-makers
to consider, since a determination of whether a civilian is directly participat-
ing in hostilities is “likely to depend highly on the context.” First, to what
degree does the act cause harm to the opposing party?® This factor is not
unlike the ICRC’s “threshold of harm” element.®” Second, to what degree is
the act connected to the ongoing hostilities? Here, the very idea that there can
be degrees of connectedness seems contrary to the [CRC’s “direct causation”
element.®® Third, what was the specific purpose of the civilian’s act—was it
“intended to advance the war aims of one party to the conflict to the detriment
of the opposing party”’?*® This factor echoes the ICRC Guidance s “belligerent
nexus” element, which requires that a civilian’s hostile act be “integral” to
the hostilities in order for that act to cause the civilian to lose their protection
against direct attack.” Fourth, what is the “military significance of the activity
to the party’s war effort”?”! Again, this factor is not considered by the ICRC,
which views acts from a binary perspective (either “one causal step,” or not)*
rather than on a continuum (the degree of contribution to the war effort).”
Finally, the Law of War Manual considers “the degree to which the activity
is viewed inherently or traditionally as a military one.”

C. Duration of Loss of Protection
When civilians do directly participate in hostilities—however that

may be defined—they do not lose their protection from direct attack indefi-
nitely. Both Additional Protocols expressly state that protections remain

8 Law oF WAR MANUAL, supra note 4, 9 5.8.3.
8 Id. (listing considerations which “may be relevant”).
8 Id.

87 See ICRC GUIDANCE, supra note 5, at 47.

8 Jd. at 53 (emphasis added).

8 Law oF WAR MANUAL, supra note 4, 9 5.8.3.
% See ICRC GUIDANCE, supra note 5, at 58.

o Law oF WAR MANUAL, supra note 4, 9 5.8.3.
2 ICRC GUIDANCE, supra note 5, at 53.

% Law oF WAR MANUAL, supra note 4, 9 5.8.3.
% Id. 95.8.3.
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“unless and for such time as they take a direct part in hostilities.”* Here,
also, interpretations of that phrase are varied.

The Israel Supreme Court’s consideration of this issue may serve as
an introduction. In Public Committee Against Torture in Israel v. Israel, the
Court examined Israel’s employment of “a policy of preventative strikes
which cause the death of [civilian] terrorists in Judea, Samaria, or the Gaza
Strip.”*® The Court concluded that the “for such time as” language in Addi-
tional Protocol I is customary international law; in fact, the court concluded
that “all of the parts of article 51(3) of The First Protocol express customary
international law.””” However, in attempting to ascertain how to interpret the
phrase and determine its scope, the Court noted that “regarding the scope
of the wording ‘and for such time’ there is no consensus in the international
literature” and lamented that “there is no choice but to proceed from case
to case.”® The Court nonetheless considered the two ends of the spectrum:

On the one hand, a civilian taking a direct part in hostilities
one single time, or sporadically, who later detaches himself
from that activity, is a civilian who, starting from the time he
detached himself from that activity, is entitled to protection
from attack. He is not to be attacked for the hostilities which
he committed in the past. On the other hand, a civilian who has
joined a terrorist organization which has become his “home”,
and in the framework of his role in that organization he com-
mits a chain of hostilities, with short periods of rest between
them, loses his immunity from attack “for such time” as he is
committing the chain of acts. Indeed, regarding such a civilian,
the rest between hostilities is nothing other than preparation
for the next hostility.”

The ICRC Guidance adopts a narrower approach, applying its direct
participation in hostilities factors (threshold of harm, direct causation, and
belligerent nexus) to a definite time period. That time period is limited to
preparatory measures leading up to the act, deployment, the act itself, and

5 Additional Protocol 1, supra note 3, art. 51(3); Additional Protocol II, supra note 3, art.
13(3) (emphasis added).

% Torture in Israel Case, supra note 26.
7 Id.
% Id.
» Id.
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the actor’s return.!® The “preparatory measures” must be “of a specifically
military nature and so closely linked to the subsequent execution of a specific
hostile act that they already constitute an integral part of that act.”'*! Here,
the ICRC Guidance distinguishes between preparatory measures that aim to
carry out a specific hostile act (direct participation) and preparatory measures
aiming to establish the general capacity to carry out hostile acts (not direct
participation).'” Examples of preparatory measures not constituting direct
participation in hostilities “would commonly include purchase, production,
smuggling and hiding of weapons; general recruitment and training of per-
sonnel; and financial, administrative or political support to armed actors.”'%

Finally, both the physical deployment to and return from execution
of an act is direct participation in hostilities since both constitute “an integral
part of the act in question.”'* Here, Schmitt notes the significant dissent to
the ICRC’s apparent conclusion that individuals who participate in hostili-
ties on a recurrent basis could “regain protection from attack between their
operations.”'® The ICRC Guidance calls this “‘revolving door’ of civilian
protection...an integral part, not a malfunction” of international humanitar-
ian law. It prevents attacks on civilians who do not, at the time, represent a
military threat.”'” One commentator, an attorney in the United States Marine
Corps, asserts that:

If continuous participation in hostilities has occurred, and
a demonstrated intent to continue similar participation can
be reasonably established, it is unreasonable to require the
military to wait until that individual has begun his next attack
in order to target him. Rather, those who are continuously
directly participating in hostilities are effectively members of
the organized armed group who should be targetable until such
time as it can be reasonably established that they have ceased
functioning as such. A goal of the law of armed conflict should

190 JCRC GUIDANCE, supra note 5, at 65—68.

100 1d. at 65—66.

192 1d. at 66.

18 Jd. at 66—67; but see Schmitt, supra note 7, at 136 (“[M]any of the experts involved
in the project of developing the Guidance argued for a broader interpretation of
‘preparatory’.”).

104 TCRC GUIDANCE, supra note 5, at 67.

15 Schmitt, supra note 7, at 136.

106 JCRC GUIDANCE, supra note 5, at 70.
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be to deter direct participation in hostilities by civilians. The
ICRC approach would serve only to encourage it.'"’

To do otherwise, Schmitt says, “flies in the face of military common sense
and accordingly represents a distortion of [international humanitarian laws’]
military advantage/humanitarian considerations balance.”'%

The ICRC also describes an alternative way that civilians might lose
protection from direct attack: membership in an organized armed group.
Determining whether a civilian is a member of an organized armed group is
important since such membership may form an alternate legal basis for their
loss of protection from direct attack. The “decisive criterion” for determin-
ing membership in an organized armed group under the /CRC Guidance “is
whether a person assumes a continuous function for the group involving
his or her direct participation in hostilities,” called a “continuous combat
function.”'® Thus, according to the ICRC, an individual who is “recruited,
trained and equipped” by a non-State armed group to participate in hostilities
on its behalf assumes a continuous combat function and therefore forfeits the
protection afforded to other civilians even if he or she has not yet personally
carried out a hostile act."® Similar to the loss of protection by other civilians,
membership turns on whether the member’s activities constitute “hostilities”:

Individuals who continuously accompany or support an orga-
nized armed group, but whose function does not involve direct
participation in hostilities, are not members of that group
within the meaning of [international humanitarian law]...
Thus, recruiters, trainers, financiers and propagandists may
continuously contribute to the general war effort of a non-
State party, but they are not members of an organized armed
group belonging to that party unless their function addition-
ally includes activities amounting to direct participation in
hostilities."!

The ICRC Guidance’s interpretation of the time period for which a
civilian loses protection from direct attack (through either direct participation

107 Kresbach, supra note 71, at 156.

108 Schmitt, supra note 7, at 136.

109 TCRC GUIDANCE, supra note 5, at 33.
10 Jd. at 34.

" Id. (footnotes omitted).
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in hostilities or membership in an organized group) has been the subject of
some criticism. Echoing the objections of Schmitt above, another commenta-
tor, Bill Boothby, adopts a broader view than the ICRC of the “for such time
as” element.!'> Boothby calls the ICRC Guidance’s concepts of preparation,
deployment, and return overly restrictive.'* He points out that, whereas the
ICRC’s own commentary on Additional Protocol I extends the obligation of
combatants to distinguish themselves in “any action carried out with a view
to combat,”'* the ICRC Guidance draws an artificial distinction between
preparing for hostilities (i.e., specific acts of combat) and preparing for
capacity to carry out hostile acts (i.e., combat generally).!®

Second, Boothby criticizes the /ICRC Guidance’s failure to address
“revolving door” participation.''® Boothby concludes that the intervals
between individual acts that constitute participation in hostilities may in
some cases serve only as preparation for the next hostile act.!'” His assertion
follows closely the language in Public Committee Against Torture in Israel
that “the rest between hostilities is nothing other than preparation for the
next hostility.”"'® Accordingly, civilians who conduct themselves in that
way have forfeited their protection against direct attack. In the eyes of both
Schmitt and Boothby, allowing “revolving door” participation ignores the
realities of the modern battlefield in the same way as the restricted view of
preparatory measures.

Let us...consider the position of the regular or persistent par-
ticipant in an armed conflict who is...a civilian. If this indi-
vidual, after each engagement, cleans, prepares, and conceals
his weapon, thus remaining ready for the next engagement,

12 Bill Boothby, “And for Such Time As”: The Time Dimension to Direct Participation in
Hostilities, 42 N.Y.U. J. INT’L L. & PoL. 741 (2010).

13 Id. at 743.

14 COMMENTARY ON THE ADDITIONAL PROTOCOLS, supra note 1, at 527.

115 Boothby, supra note 111, at 746-47.

16 Id. at 753.

"7 Id. (citing Daniel Statman, Targeted Killing, 5 THEORETICAL INQ. L. 179, 195 (2004)
(“[I]n war, much broader, blanket license to kill the enemy is granted: soldiers and
officers can be killed while asleep, while doing office work, or while out on maneuvers.
There is most decidedly no requirement to refrain from shooting at enemy soldiers until
ascertaining that they are about to strike and hence must be stopped. With respect to
high-ranking officers, this point is even clearer, as they can rarely be said to pose any
immediate danger.”)).

8 Torture in Israel Case, supra note 26.
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he should, in my view, be regarded as engaged in preparation
through those acts of preparing the weapon and through the
continuous act of concealment.'”

Concerning the “continuous combat function,” Watkin laments the
ICRC Guidance’s disconnect with the modern battlefield, where both State
and non-State warfighting organizations require ‘“commanders, planners,
intelligence personnel, and fighters...and logistical support.”'?° Watkin
concludes that “an interpretation that would grant protected civilian status
to persons who are an integral part of the combat effectiveness of an orga-
nized armed group when their regular force counterparts performing exactly
the same function” presents a “significant danger” to civilians who are not
engaged in hostilities.'!

The Law of War Manual also addresses the duration that one is liable
to attack, expressly rejecting the “revolving door” protection described above:

In the U.S. approach, civilians who have taken a direct part
in hostilities must not be made the object of attack after they
have permanently ceased their participation because there
would be no military necessity for attacking them. Persons
who take a direct part in hostilities, however, do not benefit
from a “revolving door” of protection. There may be difficult
cases not clearly falling into either of these categories, and in
such situations a case-by-case analysis of the specific facts
would be needed.'*

In the U.S. view, the “revolving door” would offer greater protec-
tions to these civilians than lawful combatants, such as uniformed military
personnel, “who may be made the object of attack even when not taking a
direct part in hostilities.”'? Referring to the idea as “farmer by day, guerilla
by night,” the Law of War Manual asserts that such a rule would make the
civilian population less safe since it would encourage individual civilians

19 Boothby, supra note 111, at 748.

120 Watkin, supra note 70, at 680.

121 Id. at 675.

122 T aw oF WAR MANUAL, supra note 4, 9 5.8.4.
12 1d. 95.8.4.2.
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to attack their enemies and then blend back in with the protected civilian
population.'?*

Like the ICRC, the DoD concludes that civilians who become mem-
bers of organized armed groups can lose their protection against direct attack,
even when not immediately directly participating in hostilities. However,
the DoD defines membership in an armed group more broadly. According
to the Law of War Manual, civilians can be members of an organized armed
group in two ways, either formally or functionally, and such civilians lose
their protection against direct attack since they “share in their group’s hostile
intent.”'?

According to the Law of War Manual, formal or direct information
may indicate that an individual is a member of an armed group, including
use of a rank or title, taking an oath of loyalty, or wearing a uniform.'* An
individual may even carry an identification card or have his or her name on
a membership list.'””” Recognizing, however, that “in many cases [this type of
information] will not be available because members of these groups seek to
conceal their association with that group,” the DoD establishes an additional
list of criteria for determining formal membership.'?® These factors include
more circumstantial evidence that a civilian is a member of an armed group,
including information that indicates that individuals are acting at the direction
of group leadership or within its command structure, performing a function
that is analogous to one performed by members of State military branches,

124 Id

125 Id. 9 5.7.3 (“In some cases, hostile acts or demonstrated hostile intent may also
constitute taking a direct part in hostilities. However, hostile acts and demonstrated
hostile intent in some respects may be narrower than the concept of taking a direct
part in hostilities. For example, although supplying weapons and ammunition in close
geographic or temporal proximity to their use is a common example of taking a direct
part in hostilities, it would not necessarily constitute a hostile act or demonstrated hostile
intent. On the other hand, hostile acts and demonstrated hostile intent in some respects
may be broader than the concept of taking a direct part in hostilities. For example, the
use of force in response to hostile acts and demonstrated hostile intent applies outside
hostilities, but taking a direct part in hostilities is limited to acts that occur during
hostilities.”).

126 Jd.45.7.3.1.
127 Id
128 Id

Applying the U.S. and ICRC Standards 77



or accessing facilities that so-called “outsiders” would not be permitted to
access (among other examples).'?

Similarly, the Law of War Manual recognizes that “[s]Jome non-State
armed groups might not be organized in a formal command structure,” and so
determining formal membership might be even more difficult. Accordingly,
in addition to the criteria set forth above for determining formal membership
in an armed group, the Law of War Manual seeks a functional approach for
groups that “lack a formal distinction between those members and non-
members who nonetheless participate in the hostile activities of the group.”'*°
Specifically, civilians may become “functional” members of an armed group
when they are:

[1] following directions issued by the group or its leaders; [2]
taking a direct part in hostilities on behalf of the group on a
sufficiently frequent or intensive basis; or [3] performing tasks
on behalf of the group similar to those provided in a combat,
combat support, or combat service support role in the armed
forces of a State.!!

Two conclusions may be drawn. First, the /ICRC Guidance interpreta-
tion of the time element of direct participation in hostilities is far narrower
than that of the Law of War Manual. Second, while both the /CRC Guidance
and Law of War Manual allow for targeting of members of organized armed
groups, the DoD sets forth broad criteria for establishing membership!*
while the ICRC only views civilians as members of armed groups when they
engage in a “continuous combat function” analogous to a direct participation
in hostilities.'?

D. Key Differences Between the Law of War Manual and ICRC Guidance

There are a number of major differences between the DoD and ICRC
interpretations of direct participation in hostilities. First, the U.S. defines
direct participation in hostilities much more broadly than the ICRC. Applying
a “one causal step” test, the ICRC Guidance rejects a number of activities

12 Id.

130 1d. 95.7.3.2.

B Id. (footnotes omitted).

132 L aw oF WAR MANUAL, supra note 4,9 5.7.3.
133 ICRC GUIDANCE, supra note 5, at 33.
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that expressly meet the standard set forth in the Law of War Manual."** For
example, the ICRC specifically excludes the assembly, storing, purchase,
or smuggling of an improvised explosive device or its components from its
definition of direct participation in hostilities.'** The DoD explicitly includes
“assembling weapons (such as improvised explosive devices) in close geo-
graphic or temporal proximity to their use.”’*® Similarly, while the Law of War
Manual asserts that any determination of whether a civilian is participating
in hostilities is “likely to depend highly on the context,”” the ICRC seems
to state just the opposite: “the importance of the circumstances surrounding
each case should not divert attention from the fact that direct participation in
hostilities remains a legal concept of limited elasticity that must be interpreted
in a theoretically sound and coherent manner reflecting the fundamental
principles of [international humanitarian law].”!3

Second, the Law of War Manual rejects the ICRC idea of a “revolving
door” of participation in hostilities. Both organizations agree that civilians
lose protection while conducting preparatory measures leading up to the
direct participation in hostilities (however defined), while travelling to the
act, while committing the act itself, and during the actor’s return.'* But the
ICRC goes on to assert that “suspension of protection lasts exactly as long as
the corresponding civilian engagement in direct participation in hostilities,”
the so-called “revolving door.”'** The DoD takes a contrary approach:

civilians who have taken a direct part in hostilities must not
be made the object of attack after they have permanently
ceased their participation because there would be no military
necessity for attacking them. Persons who take a direct part
in hostilities, however, do not benefit from a “revolving door”
of protection.'*!

In coming to this conclusion, the Law of War Manual draws from Public
Committee against Torture in Israel, which notes that “the ‘revolving door’

134 Id

135 Id. at 54.

136 Taw oF WAR MANUAL, supra note 4, 9 5.8.3.1.

37 Id. 9 5.8.3 (listing considerations which “may be relevant”).
133 JTCRC GUIDANCE, supra note 5, at 42.

139 Jd. at 65-68; Law oF WAR MANUAL, supra note 4, 9 5.8.3.1.
140 TCRC GUIDANCE, supra note 5, at 70.

141 T aw oF WAR MANUAL, supra note 4, 9 5.8.4.
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phenomenon, by which each terrorist has ‘horns of the alter’ to grasp or a
‘city of refuge’ to flee to, to which he turns in order to rest and prepare while
they grant him immunity from attack, is to be avoided.”'*

Third, the DoD considers a civilian to have gained membership in an
armed group under much broader circumstances than the ICRC. While the
former attributes membership both formally and functionally—"“analogous to
one performed by members of state military branches”!*—the ICRC requires
a “continuous combat function” similar to its definition of direct participation
in hostilities.'* As a result, those civilians who serve as “recruiters, trainers,
financiers and propagandists” in an armed group, for example, would lose
protection from direct attack in the eyes of the DoD, but not in the eyes of
the ICRC.*

In spite of some major differences, the interpretations of direct par-
ticipation in hostilities in the Law of War Manual and ICRC Guidance have
several things in common. Both recognize the principle of international
humanitarian law that civilians should be protected against direct attack
during armed conflict. Both assert that civilians may lose that protection if
they take a direct part in hostilities or become a member of an organized
armed group, and neither believes that mere participation in the general war
effort leads to loss of protection.!*

IV. ApprLicaTiON OF U.S. AND ICRC STANDARDS FOR DIRECT PARTICIPATION
IN HOSTILITIES

This section begins with a brief review of the use of civilians to sup-
port U.S. military functions. Next, the U.S. and ICRC standards for direct
participation in hostilities will be applied to a number of factual scenarios.
Most importantly, the analysis will examine whether the United States, by
holding a broader view than the ICRC of when civilians lose their protection
from direct attack, may subject its own civilians to undesirable targeting on
the U.S. homeland or elsewhere.

142 Torture in Israel Case, supra note 26.

143 Law oF WAR MANUAL, supra note 4,9 5.7.3.1.

144 ICRC GUIDANCE, supra note 5, at 33.

45 Id. at 34 (footnotes omitted).

146 Jd. at 52; Law oF WAR MANUAL, supra note 4, 9 5.8.3.
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A. Civilian Support of U.S. Military Operations
1. Background

The DoD employs nearly 800,000 civilians.'*” These civilian employ-
ees serve in more than 750 occupations, including engineering, transportation,
logistics, supply management, acquisition, intelligence analysis, and security
imagery and mapping.'* In addition to these directly-employed civilians, the
DoD also contracts with civilian businesses in order to procure goods and
services not organic to the government.

This outsourcing occurs on an immense scale. For example, the
number of defense contractors accompanying U.S. forces in Afghanistan
peaked in 2012 at more than 117,000, compared to the 88,000 members of
the U.S. military then in country.'* Also notable, of those contractors, “more
than 70 percent were foreign nationals receiving money from American
companies and agencies.”** Even following a reduction of the U.S. military
footprint in Afghanistan, as of 2016, nearly 29,000 defense contractors were
still employed there—more than three times the number of U.S. service
members."!

As for Iraq, recent figures reflect that over 2,000 defense contrac-
tors were in the country as of January 2016, compared to f